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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 
v. 

OMAR HERNANDEZ, 

Defeniant 
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March 21, 1975 
2:30 P.M. 


BEFORE : 

110*1. JOHN M. CANNEI.LA, 


District Judge. 


APPEARANCES : 

PAUL J. CURRAN, ESQ., 

United States Attorney for the 
Southern District of New York 
MICHAEL Q. CAREY, ESQ., 

Assistant United States Attorney 

PAUL WAIUIUROH, ESQ., 

Attorney for the Defendant 

ALSO PRESENT: 

IRVING COHEN, ESQ., Attorney for Renee Rondincll 
EMANUEL MOLOFSKY, ESQ., Attorney for Carmen Caban 

ANITA ZKVALLOS, Spanish Interpreter 
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2 ! 

MR. CAREY: Government ready. 


3 

MR. WARBURGH: Defendant ready. 


4 

1 

MR. CAREY: Your Honor, vour Honor requested 


5 

that the government have -- 


6 

THE COURT: Yes. This is the case where 


7 

we were talking about a possible conflict of interest. 


8 

What conclusion have you come to on it? 


9 

MR. WARBURGH: As your Honor may recall. 


10 

the last time we appeared, I think cn Wednesday, you 


11 

directed that the defendant be present and also the 


i2 

witnesses be present. 


13 

THE COURT: That's right, yes. 


14 

- MR. WARBURGH: We arrived at no really 

15 

1 

conclusion here. The only thing I can suggest is what 

I 

16 

1 

I suggested before: that there would be no conflict if 

17 

i 

these witnesses waive their privilege. If they don't 

18 

waive their privilege, there will be a conflict. 

19 

One of the witnesses is here now and I 

20 

guess the Court can inquire as to what their intention 

21 

i s. 

I 


22 

MR. CAREY: Your Honor, two witnesses are 


23 

here today, though not in the courtroom, one is in the 


24 

witness room, and they are not friendly with each other. 


25 

A third witness, I am informed, is a fugitive and therefore 
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i 

DTI” 3 . 


2 

cannot be made available today. 

j 

1 

3 

;i 

1 

THE COURT: Let me ask you, when do you 

. 


4 

intend to move this case? 


5 

1 

THE LAW CLERK: It is scheduled for the 


6 !' 

31st, Judge. 


7 

MR. CAREY: I would like to direct my attention 

1 

e 

: 

to that in a moment. But I have spoken today, in the 


9 

presence of a Spanish speakinq agent, with each of the 


| 

10 

witnesses who are here, Gloria Caban and Rita Ramos, 


11 

and they indicated they would not be willinq to waive 


12 

their attorney-client orivileqe. The Court may inquire. 


13 

throuqh its Spanish speakinq interpreter, present in 


14 

court at the government's request, of the witnesses, if 


15 

the Court is not satisfied with my representation. But 

) 


16 

that is what they indicated to me. 

1 

17 

THE COURT: I don't see why that is really 

L 

18 

necessary, although 1 suppose since they are here we 


19 

could make a record of it. 


20 

MR. WARBURGH: I lust wanted to ask Mr. Carey 


21 

one thing. 


22 

Were their attorneys present at the time 


23 

you discussed the matter with them? 


24 

MR. CAREY: Their attornevs were not present. 

I 

25 

your Honor. 

1 
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13 

14 

15 

16 


17 




18 

! 

19 * 

20 
21 

22 , 
a 


jgjw 

THE COURT: Do they have attorneys? 

MR. CAREY: Yes, each of them do. May 'I 

correct something I said earlier first? 

1 identified one of the persons before as 
Gloria Caban. She is a fugitive. The two people who 
are present in court today are Carmen Caban and Rita 
Ramos. Each of them is represented by counsel. 

This morning when I spoke to them they did 

not have counsel present. 

THE COURT: Well, have they consulted 

counsel? 

MR. CAREY: With respect to this question, 

I don't think so, your Honor. 

plR. WARBURGH: I think it is incumbent that 

they talk with their attorneys because it would appear 
to me that of course the government would probably request 
that they not waive their privilege because that would 
permit me to cross examine them concerning facts that 
probably only I know, and I may point out to the jury 
in this case that they are testifying with the under¬ 
standing of receiving certain benefits and also some ot 
the information that they may have told t;■*» government 
may be inconsistent with what I know, an. it might be 
the government's position that thev should not waive 

SOUTMtWN OUTHICT COUHT «C*»0*T£Ri U.i COU»ThOU» f 
FOLCV IOUA*( Ml» *0»K N Y CO I «IIC 
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y 


r 


]gjw 3 • 

their privilege. 

MR. CAREY: It is the government’s position. 
We were in a position to advise each of the witnesses 
that we would not want them to waive their privilege 
and I believe we did indicate that. We did not advise 
them, nor did we purport to advise them, of their rights 
We simply said that they had a right to remain — 

THE COURT: Call the one that is in the 


10 ] 

courtroom now. 


I 

11 i 

MR. CAREY: 

Ms. Caban. 

12 ! 

THE COURT: 

Would you step up, please? 

13 1 

i 

MR. CAREY: 

Ms. Zevallos, would you please 

14 

i'l 

act as interpreter? 


15 




CARMEN CABAN, called as a 

witness, being first duly sworn, was examined 
by the Court through the Spanish interpreter 
and testified as follows: 

BY THE COURT: 

Q Do you have a lawyer? 

A Yes. But he is not here now. 

0 What is the lawyer's name? 

A rrank!in Could. 

MR. CAREY: I believe that is Could, C-o-u-l-d. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 




I 




14 

15 

16 
17 


jqjw Caban 

Q When did you last speak to him? 

A About a month ago, sir. 

THE COURT: Where is Mr. Could's office? 

MR. CAREY: I believe it is nearby here, 
your Honor. Your Honor might inquire whether Mrs. 

Caban spoke to an associate of Mr. Gould by the name of 
Mr. Molofskv. 

Q Did you speak to anybody in Mr. Gould's 

of fice? 

A Yes, with a representative of his on Wednesday. 

Q This past Wednesday? 

A Yes. 

Q Did you talk to him about whether or not 

you are willing to give up your attorney-client relation¬ 
ship in this particular case so that this lawyer here 
could represent this particular defendant? 




19 


20 | 
21 1 


22 


23 


24 


25 


A I did not speak about that with him. 

THE COURT: All right. Find out if Mr. 

Gould is available and have him come over here. 

You may sit in the back, please. 

MR. CAREY: Ms. Zevallos, would you ask Mrs. 

Caban if she knows Mr. Gould's telephone number? 

THE INTERPRETER: Yes, she knows it. 

MR. CARLY: Would you give it to me, please? 
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7 


(Pauso) 

MR. CAREY: Your Honor, shall I call in the 


4 courtroom? 

5 THE COURT: Wait a minute. Bring the other 


6 i, person out first. 

7 Please sit in the back. 

8 BY THE COURT: 

|| 

Q What is your name? 

10 A Renee Rondinell. 

11 THE COURT: By the way, is there any question 

I 

12 about the interpreter being able to translate this language . J 

13 Does anybody object? 

|| 

14 MR. WARBURGH: No. I don't object. 

15 MR. CAREY: No, your Honor. 

| 

16 THE COURT: Would vou give vour name for 

17 the record, too, so we know who you are? 

18 THE INTERPRETER: Anita Zevallos. 

19 THE COURT: And what is vour connection 

20 with this case? Who brought you here and who do you 

21 ordinarily work for? ,, 

22 THE INTERPRETER: 1 am generally called on 

23 cases for the U.S. Government, sir. 

,i 

24 i THE COURT: And are you a certified inter- 

25 preter? 
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THE INTERPRETER: YeS, your Honor. 

THE COURT: All right. 

UY THE COURT: 


Q 

A 

Q 

A 

Q 

A 


Have you a lawyer? 

Not that I know of. 

Have you ever had a lawyer? 

Yes, sir. 

What is your lawyer's name? 

Irving Cohen. 

THE COURT: Do you know who Mr. Cohen is? 

MR. CAREY: No, I don't, your Honor. 

Q Was he assigned to you by the Court or did 

you hire him yourself? 

A The Court, your Honor. 

THE COURT: He must be a Justice Act lawyer. 

See if he can be brought down here, too. 

I'll suspend until we find out whether the lawyers can 
come down here. And if Mr. Cohen can't be located, I 
ask that the Legal Aid be directed to send a lawyer 


up. 


spoke to — 


(Recess) 

THE COURT: We'll call the lady I originally 

MR. WARDURGH: Judge, I lust wanted to 
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note on the record that prior to the witnesses' counsel 
interviewinq them Mr. Carey went into the interview room 
with counsel, obviously to have some type of discussion 
with the witness and their attorney. I was not asked 
to go in with them. I don't know what took place in 
there. I think it is improper, it was improper, and 
I would ask Mr. Carey at this time to disclose on the 
record what occurred each time he went in with respect 
to witnesses and their attorneys. 

On the last occasion, when Carmen Caban's 
attorney went in, Mr. Carey was accompanied by this 
gentleman here, who I believe to be a special agent of 
the Drug Enforcement Administration. They were in there 
for several minutes. 

THE COURT: 1 decline the application. I 

make a note on the record that that is what your state¬ 
ment of what happened is. My answer to that is very 
simple. 

If these people ever appear as a witness, 
you'll have every opportunity to go into every detail 
of it, every detail of it. And this is premature at 
this time and 1 see no relevance whatsoever to what is 
before me, whether or not you should continue on in the 
case. 
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Call up Caban. 

Exception to you and to your client. 

CARMEN CABAN, was examined 

further through the interpreter as follows: 

THE COURT: Do you represent her now? 

MR. MOLOFSKY: Well, no. I was called by 

Mr. Carey because I was at one or two interviews for 
Mr. Franklin Gould, who is the attorney of record. I 
am his associate, a friend of his and occasionally I 

cover for him. 

THE COURT: Are you on the Justice Panel? 

MR. MOLOFSKY: No. But I have tried many 

cases in this court. We never signed up for the Panel. 

We tried cases here but we never were 

THE COURT: You know that before the Panel 

came into existence we ordinarily assigned lawyers who 
many times served pro publico Lono. 

MR. MOLOFSKY: Yes. 

THE COURT: And I would ask you at this time 

are you willing to serve in the same capacity? 

MR. MOLOFSKY: Yes, I am. 

THE COURT: All right. 

MR.MOLOFSKY: Just to keep the record straight, 
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if you don’t mind, your Honor, I did sneak to Ms. Caban. 
I informed her -- 

THE COURT: V:'ll go into that. I want to 

make sure that there is an attorney-client relationship 
between you and her so that there be no question about 
it. 


BY THE COURT: 

Q Ms. Caban, did you talk to this lawyer? 

A Yes, your Honor. 

Q And are you satisfied to have him as your 


lawyer? 


A 

U 

and explain 
A 


Yes, your Honor. 

Have you had sufficient time to talk to him 
to him your feeling in this matter? 

Yes. 


Q Did you talk to him through the interpreter? 

A Yes, your Honor. 

q Do you understand any English at all? 

A Very little, your Honor. 

Q Very little. All right. Co ahead, Mr. 

Molof sky. 

MR. MOLOFSKY: Your Honor, I informed her 
who her attorney was and I was his associate and I did 
speak to her more than once in state court and 1 did once 
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act in her behalf in a conference. 1 would say more 
than once. 

I informed her I could not reach Mr. Gould 
and with her permission, and I know I would get Mr. Gould's 
permission, would she listen to me and take me as counsel 
for this question that was put to her. 

I explained the question to her very succinctly, 
very clearly. I asked if she understood it more than 
once. She informed me she understood it. She understands 
the point about privilege and she says to me right now 
that she will not waive her privilege of lawyer-client 
relationship. 

THE COURT: Ms. Caban, would you waive your 
privilege of attorney-client relationship for the lawyer 
that is sitting with the defendant here — I don't 
remember your name, counselor? 

MR. WARBtJRGH: Paul Warburgh. 

THE COURT: Representing? 

MR. WARBURGH: Omar Hernandez. 

THE WITNESS: Yes, I don't want to answer 
anything about it. 

Q And you do not give up your privilege? 

A Yes, I do not want to give it up. 

THE COURT: All right. 
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13 


The other person, please. Thank you, 


RENEE RON DIN ELL, called 

as a witness, was examined through the interpreter 
as follows: 

THE COURT: Mr. Cohen, you were kind enough 
to come over here this afternoon. Thank you very much 
to start with. 


10 I, 

1, 

Did 

you represent this lady at one time? 

11 1 

MR. 

COHEN: 

Yes , I 

did. 

12 

THE 

COURT: 

Was it 

a private matter? 

13 

MR. 

| 

COHEN: 

No. It 

was an assigned case. 

14 

THE 

COURT: 

Are you on the Justice Act? 

15 

MR. 

COHEN: 

Yes . 


16 

THE 

COURT: 

You are 

assigned at this time 


17 to this particular person for the purpose of this hearing 

18 li and in any other legal question which arises out of this 

19 question. And we will sign the necessary papers. 

20 MR. CAREY: May I move at this time that 

21 Mr. Cohen also be assigned to represent Ms. Rondinell 

22 throughout the proceedings? 

23 THE COURT: That is what I said. 

24 MR. CAREY: In connection with the trial. 

25 1 THE COURT: Whatever comes out of this. 
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I am makig this an omnibus assignment. So whatever work 
you do on this, you will make your claim under the 
Justice Act. 

BY THE COURT: 

Q Ms. Rondinell, do you know this gentleman 

alongside of you here? 

A Yes. 

Q Do you speak English at all? 

A A little, yes, sir. 

Q You would rather speak Spanish. 

A Yes, of course. 

Q Do you accept him as your lawyer at this 

time? 

A Yes, your Honor. 

Q Are vou satisfied with him? 

A Yes. 

Q Have you had an opportunity to talk with 

him and to explain to him and to hear from him what the 
various matters concerned here are? 

A Yes, your Honor. 

q You have been asked to give up your attorney 

client relationship with the lawyer sitting at the table 
You've got to forgive me with these names. 

MR. CAREY: That is Mr. Warburgh. 
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2 

Q Mr. Paul Warburgh. You've been asked to 



, ! 

3 

give up your attorney-client relationship with Mr. Paul 



4 

5 i 

Warburgh. 



Do you consent to do that or do you refuse 



6 

to do that? 



7 ! 

MR. COHEN: Was he in the firm of Desky? 

1 



THE COURT: Yes. 

l 

1 


9 i 

MR. COHEN: That is the first time I hear 



10 | 

of this name. 



11 

THE COURT: The law firm of — 



12 

1 

MR. WARBURGH: Kassner and Desky. 



13 

Q And he is a member of the firm of Kassner 



14 

and Desky, which at one time represented you. 

! 


» 

15 

1 

A Yes. 

1 

1 


i6 ; 

Q Are you willing or do you want to give up 

1 

| 


17 ' 

, 

the right you have to insist on the attorney-client 

| 



18 

relationship? 

1 1 



19 

A I don't want to be asked about anything in 



20 

respect to what X spoke to them about. 



21 

l| 

v) All right. And then, as 1 understand that 



22 

1 

answer, what you are saying is you do not want to give 



23 

up your attorney-client privilege that you have. 



24 

A I want to keep silent about it. 



25 

q Yes. And you want to retain your attorney-client 
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relationship? 

A Yes. 

o Is this a judgment you made yourself? 

A Yes, your Honor. 

Q Were you forced or threatened by anybody 

into making this judgment? 

A No. It was explained to me. 

THE COURT: That young lady, Ms. Caban, 

would you come up again. 

BY THE COURT: 

Q Ms. Caban, were you forced or threatened 

by anybody into insisting on your attorney-client relation¬ 
ship? 

A (Through the Interpreter) No. 

Q Are you doing it of your own free will? 

A Yes, your Honor. 

THE COURT: All right. Thank you very much. 

MR. COHEN: May I make a statement for the 

record. Judge? 

THE COURT: Yes, Mr. Cohen. 

MR. COHEN: I spoke to Ms. Rondinell in the 
hearing room outside of Mr. Carey and the marshal. I 
explained the difference 

THE COURT: You mean you were in there alone 
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with her? 

MR. COHEN: Alone with her and the inter¬ 

preter. First I spoke to her in English. She does 
understand some. Then I requested that the Spanish 
interpreter come in. And we thereafter went into the 
question with the Spanish interpreter. 

I explained to her fully what the waiver of 
privilege is and claiming of privilege. It was explained 
to her on several different occasions. I did not impose 
my will on her, nor did the interpreter impose her will 
on her, and the decision and choice was strictly hers. 

THE COURT: All right. Well, of course, 

he doesn't have to accept that. He can explore that at 
the proper time. 

MR. COHEN: For my own sake. 

MR. MOLOFSKY: Judge, for the record, I was 
Lrought down, not being fully knowledgeable about the 
trial that Ms. Caban had in the state court. I was in¬ 
formed in the hearing room over there by Mr. Carey the 
purpose why he brought me down becaues he could not reach 
Mr. Gould. He knows that I am associated with Mr. Gould, 
we share the same suite, although we are not partners, 
and he asked me just to go in there and explain the 
right or privilege, of a privilege between lawyer and 
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client relationship. He then left and solely from that 
point on there was only three people in that office, 
that was the interpreter, myself and Ms. Caban. 

THE COURT: What is amusing me is that you 
granted the application of the defendant to find out 
what went on in there and you overruled me. That's all 
right. I don't mind that at all. 

MR. MOLOFSKY: I would not like to be called 
six months from now to try to recall after maybe trying 
ten or twelve different cases and interviewing 150 
clients and say what happened that day at 4:00 o'clock 
in the afternoon. I would not recall. All I would 
recall is that I did speak to the client. 

THE COURT: Unless either one of you wouldn't 

say anything further -- 

MR. MOLOFSKY: Nothing, thank you. 

MR. COHEN: Excepting that in view of the 

fact that I am to be in on these proceedings throughout 
the proceedings, I would like to get notice from the 
United States Attorney's Office as to the time the trial 
is set. 

THE COURT: The case will be on the follow¬ 

ing Monday, the 31st. 

MR. MOLOFSKY: That raises an interet.ing 
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2 

question, your Honor. Where do I stand? 

| 


3 

THE COURT: You stand in the same position. 


4 

But that will be subject to call. When she becomes a 


5 

witness, if she does, we'll qet in touch with you. But 


6 

we'll advise you ahead of time as to what is happening. 


7 

MR. MOLOFSKY: The reason I asked is either 


> 8 

myself or Mr. Gould. I know Mr. Gould is startinq a 


? 

homicide on the 31st and I'm pledged to start an 8-felony 


10 

in Queens on the 31st in the state court. 

11 

THE COURT: All you have to do is advise 


12 

her. You don't have to be physically present here, as 

13 

long as she has the advice of counsel. 

! 

14 

MR. MOLOFSKY: Fine, your Honor. 


15 

THE COURT: But we'll come to that when we 


16 

come to it. 


i 17 

MR. COHEN: Because on that day I too will 


18 

be in the hospital, just for the day. 

19 

THE COURT: All right. We'll work in such 

1 

20 

i 

a fashion to see if we can do it at a time when it is 

1 


1 

conven' :«t f or you to be here. 

1 

1 

MR. COHEN: Very good, sir. 

i 

■ 

£ 23 

THE COURT: To move on the application made 


1 24 

by the defendant that he not be recused from this case, 


i 25 

I 

if that language is applicable to a lawyer, in other words. 
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be disqualified, I find that under the cases the fact 
that these two prospective witnesses declined to waive 
their privilege -- their attorney-client privilege, that 
the lawyer and the firm cannot continue in this case. 

1 make this ruling not only upon what's 
happened here today, namely that these two prospective 
witnesses have indicated not only to themselves but to 
the lawyers, who have been kind enough to assist the 
Court, that they do not desire and they will not waive 
their attorney-client privilege but also upon the fact 
that as I see it this would be a violation of the Code 
of Ethics. 

From the discussion that has been had so 
far, it is possible that Mr. Warburgh or some number of 
the firm would be a witness in the case, and under the 
circumstances I rule additionally, in addition to the 
ground that I have already stated, that because of this 
possibility and because the Code of Ethics are very 
distinct on this — I don't have the specific section 
at this time, but I've seen the section -- I therefore 
use that also as a basis for the fact that this lawyer 
and this firm is disqualified in this case. 

Is the interpreter here? 

THE INTERPRETER: Yes, your Honor. 
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THE COURT: For the benefit of the defendant, 

i 

will you take your place there? 

BY THE COURT: 

Q You are Omar Hernandez? 

A (Through the Interpreter) 

Yes. 

Q Mr. Hernandez, do you understand English at 

all? 

A No, your Honor. 

Q Well, you understood my question, because 

you answered no. 

A Yes, your Honor. I am studying English, 

your Honor. 

Q So you understand poco, a little English. 

A Yes. 

0 How long were you here? 

A Before I was arrested I have been here 

twelve years and then one more year now since I have 
been arrested. 

Q So you've been here throe years? 

A Yes. 

0 Before you were arrested, what kind of work 

did you do? 

A I worked in a beauty parlor run by a Luis 
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Morales. 

Q Did that beauty parlor have only Spanish 
customers or did you have English customer* too, English 
speaking customers? 

A No. Doth, your Honor. 

Q How did you talk to the people, that speak 

English? 

A Because Mr. Morales speaks EncAish and Spanish 

and he would -- 

Q He acted as the interpreter? All right. 

Your lawyer has been disqualified in this 
case because of the fact that I have held as a matter 
of law that he cannot represent you because of knowledge 
which was gained about two witnesses in the case and 
therefore you are now in a position of needing a lawyer. 

Do you have any other lawyer in mind at 

this time? 

MR.WARBURGH: Judge, if I can just interrupt 
for a minute, I discussed the possibility of the Court's 
decision with Mr. Hernandez before appearing here this 
afternoon, and I indicated to him that if your Honor's 
decision was that I be disqualified, I feel that I owe 
him a duty to attempt to find an attorney -- 

THE COURT: I would be very happy if you 
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would help him. 


Can you report on Wednesday what progress 
you have made? 

MR. WARBURGH: Yes, your Honor. However, 

the trial is set for the 31st. 

THE COURT: I understand that. 

MR. WARBURGH: And 1 had hoped to be able 
to talk with Mr. Hernandez at West Street this evening. 
However, because of certain administrative problems tney’v 
declined to grant my request. 

THE COURT: You can still talk to him here. 

You can talk to him here. 

MR. WARBURGH: I’ve arranged to have an 
interpreter that my office uses to interpret for me, 
because 1 realize this young lady here is a government 
interpreter. 

THE COURT: I am sure that she will assist 
you and the Court in this particular. It shouldn't 
take too long now. It is ten after 4:00. If you proceed 
directly to the marshal’s office, you should be able 
to get tout done in short order. 

MR. WARBURGH: There is another factor 

that I have to exolore with Mr. Hernandez, and I feel 
that this interpreter would be put in a compromising 
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24 


TllE COURT: What do you suggest? 

MR. WARBURGH: I suggest that the Court ask 
the marshals to keep him here after 5:00 o'clock to 
give my interpreter a chance to get here and discuss 
this matter with him. If not. I'll have to do it sometime 
on Monday or so, which is going to inconvenience the 
Court and the attorney if there is a request made 
that the trial be continued. 

THE COURT: Where is the marshal? 

It is possible this man will get over 
earlier, isn't it, counsel? If you call him now, can 
you get him here earlier? 

MR. WARBURGH: She. 

THE COURT: Is it possible to get her 


here earlier? 

MR. WARBURGH: I will call her and ask her 
if she can come here earlier. 

THE COURT: I’ll be here until 6:00 o’clock. 
So you go out, call up and find out when you can get her 
here and then if we are going to run prst 5:00 o’clock 
let me know. I’ll be in my chambers and I’ll talk to 
the marshal. Okay? 

MR. WARBURGH: Thank you, Judge. 
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THE COURT: All right. Firfe. 

MR. CAREY: Your Honor, one or two other 

matters. 

Number one, the defendant by the name of 
Montez C.omez has yet to be arraigned and I would like 
to make an arrangement to do that sometime on Monday 
if convenient to your Honor. 

THE COURT: Any time on Monday. 2:00 o'clock. 

MR. CAREY: I will have counsel present 
at that time. I will try to determine if I can before 
this whether or not he is indigent. 1 am assuming he 
is and if so I will have Legal Aid available. 

The other matter, your Honor, is the projected 
start of this trial. It is scheduled, as your Honor 
knows, on March 31st. It is not apt to be essential that 
the government have an adjournment for the start of the 
trial. However, there is some evidence which we hope 
to get during this week but we don't have any assurance 
that we will have it. We might otherwise have to start 
the trial without that evidence. 

Secondly, the government would like some 
opportunity to discuss with counsel for Mr. Gomez whether 
or not be, as well as newly appointed counsel for Mr. 
Hernandez, whether or not there will be a disposition in 
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this matter without trial. 

In addition, Mr. Parra has raised a possibility 

that there is a conflict of interest, a double jeopardy 
problem. And I weeks ago requested from the U.S. Attorney's 
Office in Texas, who is responsible for prosecuting 
Mr. Parra, as well as Mr. Montez Gomez, in I believe 
1973, for an offense committed in 1972, to send me the 
files. I have not yet received them. We have sent tele¬ 
grams through the Drug Enforcement Administration to 
their agenc 3 in Texas with a request that they actually 
go to the United States Attorney'3 Office and pick 
these up and send these to us through a courier in some 
fashion and we -)uat haven't received them. 

Part of the reason for that, I believe, your 
Honor, is that the transcript of the plea and sentence 
for Mr. Montes Gomez and Mr. Parra will not be transcribed 
and approximately a week ago I spoke to the Assistant 
U.S. Attorney in charge of that case and though we had 
left messages earlier that we wanted that, he was out 
ill ana apparently since we don't have them I assume his 
secretary didn't go ahead and make the necessary arrange¬ 
ments . 

All this really resolves itself in one ques¬ 
tion, whether or not there will be a trial of this case. 
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THE COURT: I'll leave it on for the 31st 
and before that you find out if you can't proceed or if 
a lawyer makes an application. I'll entertain it. 

MR. CAREY: Thank you. 

THE COURT: Of course we have to talk to the 
new lawyer anyhow. He may have some problems of his 
own. 
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AFTERNOON SLSSION 
2:15 p.m. 

MR. KASSNER: Judge, I have a small problem. 

I don't have a translator. Our translator abandoned us. 

THE COURT: You mean an interpreter. 

MR. KASSNER: An interpreter. 

THE COURT: I don't know if there is one around 

h i 

(Pause.) 

MR. CAREY: Your Honor, my apologies for being 
late. They didn't want to let me through the tunnel De¬ 
cause there is a flood over there. I finally convinced 
them. The Government is ready to proceed. 

THE COURT: There is no interpreter. 

i 

MR. CAREY: Mr. Sarmiento-- i 

I 

MR. WARBURGH: We had engaged the services of 
the interpreter for this morning and we didn't exoect it 
would be put over until this afternoon and we were abandoned; 
by the interpreter. 

(Pause.) 

MR. CAREY: Your Honor, while we are waiting, 

I have a transcript of a hearing conducted before your 
Honor on March 21, 1975 in United States versus Omar 
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Hernandez, 74 CI< 1128, in which your Honor found that there 
was a conflict in the firm of Kassner * Detsky representing 
Omar Hernandez in that they had also represented two pro¬ 
spective Government witnesses. 

I would like this marked as Government Exhibit 
No. 1 for the purposes of this hearing, and 1 draw your 
Honor's attention to pages 12 and 15 for your Honor's 


questions — 


Till. COURT: The interpreter is on the way up. 


I would ratner wait for the interpreter. 

MR. CAREY: Certainly, your Honor. May we 
have it marked for identification at this time.-' 

THE COURT: No. Wait until the interpreter 


gets here 


MR. CAREY: Yes, your Honor 


and Gill. 


(Pause.) 


THE CLERK: United States versus Sarmiento 


UK. CAREY: The Government is ready. 
THE CLERK: Defendant Sarmiento ready? 


MR. KASSNER: The defendant is ready. 
THE CLERK: Defendant Gill ready? 


MR. KASSNER: The defendant is ready. 

THE COURT: Let the record note that prior 
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to this call the defendants made known to the Court that 
they did not have an interpreter here. As I understand it, 
the defendants are represented by private counsel, and 
therefore the obligation is upon them to produce the 
interpreter. He did request an official interpreter from 
the building here to come up. She apparently has arrived. 

Who is she hired by? She is an employee of 
the United States Clerk's Office. Is there any objection 
on the part of the defendants to her acting as an inter¬ 
preter? 

MR. KASSNER: No, vour Honor. 

THE COURT: Are you answering for both? 

MR. KASSNER: Yes, I do. 

THE COURT: All right. She is now conversing 
with them, I would imagine, to see whether or not they 
understand each other. 

THE INTERPRETER: We understand. 

THE COURT: Would you qive your name for the 
record, please. 

THE INTERPRETER: Sylvia Aguilar. 

THE COURT: You are employed by the Clerk's 
Office here in this district? 

THE INTERPRETER: Yes, I am. 

THE COURT: Have you spoken to these defendants? 
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Honor. 


Till: INTERPRETER: Not before now. 

THE COURT: Speak to tUem now. 

THE INTERPRETER: They understand ni?, your 

THE COURT: You are speaking in Spanish, are 


J 


you? 

THE INTERPRETER: Yes. 

the COURT: All right. Swear her in. 

(The interpreter was sworn.) 

THE COURT: The Court is concerned by the 
tact that both of these defe. ants are represented by the 
same law firm. I had this problem before, as indicated by 
these minutes which ove been handed to tne defendants, 
and which are made part of the record for purposes of 
discussion. Hark them Court's Exhibit i. 

(Court's Exhibit 1 marked tor identification.) 

I 

THE COURT: I feel no differently anout these 
defendants than I did about the other defendant, Hernandez. 

I am aware cf the arguments on both siJes of 
this question. I think I even wrote a memorandum on it, 
it r am not mistaken. tly thoughts are contained in these 
minutes which have just been made a part of the record. 

I find from my reading in this area that although 

the defendant lias a right to have counsel ot his own 
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choosing, there are some limitations when conditions such 
as these arise when there is possible conflict, and the 
trouble with it is that most of the questions don't arise 


until after conviction, and at that time the defendant 
who pro forma said he was satisfied to have the lawyer 

« 

even though the lawyer represented someone else in the 
case, invariably the Appellate Courts have frowned upon 
that and have reverserved those cases. 

I air. not in a position to see that this is any 

I 

exception to that rule. 

I would let each defendant procure whatever 

lawyer lie wants to and the other defendant retain this 
firm of lawyers, but there will have to be a separation, 
so their interests can be properly regarded. 

HR. CAREY: Your Honor, there is an additional 

I 

conflict beside" the conflict of the one firm representing 

two defendants in this case. 

This particular'firm represented two witnesses 
who have testified before your Honor in a related indict¬ 
ment which has been superceded by the present indictment. 

I am referring to 74 CR 1128. 

Specifically with respect to thf representation 
by the firm of Kassner & Detsky of Omar Hernandez, your 
Honor examined two potential witnesses for the Government, 
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each of whom had been previously represented by the same 
firm of Kassner u betsky. both of those witnesses are 
expected to testify in the upcoming trial of the indictment 
before your Honor. 

In addition, tnere is a third potential Govern¬ 
ment witness, a man by the name of Michael Torres, who I 

j 

understand was also represented at sometime by the firm 
of Kassner k Detsky. 

Two of the potential Government witnesses, 
as set forth in pages 12 and 15 of Court's Lxhibit 1, stated 
that they would not waive their attorney-client privilege 
with respect to their representation at an earlier time 
by the firm of Kassner a betsky, and as a result of those 
statements by those prospective Government witnesses your 
Honor declared that the firm of Kassner k betsky could not 
represent Omar Hernandez for the trial of indictment 74 
CU llzu. 

Your Honor, the Government has every reason 
to oelieve that the prospective Government witnesses who 
testified before you about the conflict of interest would 
give the same testimony if asked the same questions today, 
that the situation has not changed, that tnere is now, 
therefore, a conflict or interest in the firm of Kassner k 
botsxy representing any defendant in tnis case because of 
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the fact that they had previously represented potential 
Government witnesses who are unwillinq to waive their 

attorney-client privilege. 

For that reason, your honor, the Government 

requests that the Court find that there is a conflict of 
interest based on those grounds also and that therefore 
neither defendant presently before your honor nor any 
defendant in fact named in this indictment may be repre 
sonted by Kassner fc Uetsky, until such time as the pro- , 

spective Government witnesses declare that they are willing 

to waive their attorney-client privilege. 

THE COURT: That is a great obstacle in the 

case. I am prepared to hear you on it. 

MR. KASSNER: Thank you, your honor. As the 

U.S. Attorney has indicated, there are two issues in this 
hearing, not one. One issue is whetner these two defen¬ 
dants who claim they don't know each other, have never met 
each other, are wholly unacquainted with each other until 
the time that they hit this jail under this indictment, 
whether they can be deprived of counsel of their choice, ; 
even if it be one counsel, after being advised that the: 
are having one counsel for both of them, merely under some 
nebulous theory of a conflict of interest which does not 
exist, never did exist and never would exist. 
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11 j] first case we represented the Caban sisters, who were wit- 

12 nesses against Omar Hernandez, who we also represented, 

j 

1.1 i in connection with certain things that happened in the 

j 

14 apartment of the Caban sisters which were involved in the 

f 

15 j 1 case that we represented them in. 


If 



19 


2f) 

21 

22 

21 

24 

25 


What happened was the Cal.an sisters were aiieste^l 
and certain <juns and narcotics were found on the premises. 

The juns and narcotics were alleged by them to be Umai 
Hernandez' after a while. In the first few months they 
did not alleqe t>* .. to be Omar Hernandez' and we represented! 
them. As soon as they alleged them to be omar Hernandez', I 
and we were representin'} dinar Heinandez, we pot out ot 
that case, out of the Caban sisters* case, and then we 
were thrown off the Omar Hernandez case. 

hut this was all facts arisiny out of one 
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transaction, as to which we had a privileged relationship 
with the girls. 

This indictment, and this will be called to 
your Honor's attention at some future date, involves a 
misjoinder of two conspiracies in each count. Your Honor 
will have to rule on that at si ’ie time. 

However,for purposes of this hearing I will 
discuss them in terms of the Pepe and El Mono aliens. 

Now, there are a bunch of people involved 
allegedly in a conspiracy with Pepe and there are a bunch 
of people involved allegedly in a conspiracy with El Mono, 
which is the name they gave to my client, Mr. Sarmiento. 
There is no interaction between the two groups. There is 
obviously a misjoinder in this case. 

Because of their own misjoinder they want us 
to withdraw from defending these people, who are on one 
aspect of the case, where the girls are wholly on the Pepe 
side of the case, and we won’t even examine the girls, 
because the girls will say nothing, absolutely nothing 
aoout our clients. We will not examine tnem. We have no 
desire to examine them. We will certainly not divulge 
any interest. Let the Pepe lawyers worry about those 
girls who are going to implicate everybody on the Pepe 
side of theccase. 
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How, if these two conspiracies a.e kept to¬ 
gether I respectfully submit there will be a misjoinder, 
it will be reversed, because there wx.ll be a hornuly 
prejudiced misjoinder in this case, a horribly prejudiced 
verdict of misjoinder. 

I will also allege that there was a horizontal 
misjoinder, but that is neither her nor there for the pur¬ 
poses of this hearing. All I know is that these girls will 
testify as to certain facts relating to the Pepe side of 

! 

this case. They will say that they don't Know these people, 

i 

never saw these people, and know nothing about my clients. 

1 will not even cross examine them. So how is there any 
conflict of interest? 

i 

How, just because the Government doesn’t like 

i 

us on any of their narcotics cases doesn't mean our clients 
should be deprived of counsel of tneir choice, which 1 
think u fundamental under the Sixth Amendment, unless 
tnere is an overriding, but an overriding policy in the 
case, and there is no policy in this case whatsoever. 

I 

UU. CARRY: Your Honor, first, the prospective | 

| 

% 

Government witnesses about which i addressed myself, to 
whom 1 addressed myself earlier, will testify against each 
separate branch, using Mr. Kassner's characteriration, and 
thereioxe the conflict does remain. 
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In addition, Mr. Kassner's statement has given 
the Court and the Government an additional reason to seek 
their replacement as counsel in this particular case. 

Mr. Kassner just stated that he would not even cross 
examine the Caban sisters if they were to testify, the 
other people, presumably, that he has represented earlier. 

In that event, your Honor, I submit that on 
appeal defendant wculd have a substantial Sixth Amendment 
claim of lack of representation by counsel, if in fact 
counsel did not represent him assiduously during the trial 
by cross examining two of what are expected to be—or 
move—of what are expected to be principal witnesses in 
the case against the defendant. 

The witnesses will testify with respect to 
all the defendants in the case in one way or another, 
your Honor. Nothing Mr. Kassner has said indicates that 
there is no conflict of interest in this particular case 
with respect to the testimony that will be given by wit¬ 
nesses who were previously represented by him. 

The Government submits that on the record 
presently before your Honor a conflict of interest must 
be found. 

MR. KASSNER: I ask the U.S. Attorney a plain, 
simple question: Will either of the Caba.. sisters testify 
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that they know the defendants, even know the defendants. 



leave alone have spoken to the defendants or purchased 


4 

|j 

anything from them or sold anything to them? Will tney 


5 

testify tnat they know the defendants? 


6 

1 

I ask him this question. Let him answer the 


7 | 

question. 


► 8 

MR. CAREY: This is not a discovery proceeding. 


9 | 

The Government v/ill not even attempt to answer that ques¬ 


.0 1 

tion . 

I 

“ 

12 

MR. KASSUER: 1 answered your questions before 

I 

I 

when you put them to me. 

| 

,3 j 

14 i 

MR. CAREY: You chose to do so. 

i 

I choose not to answer that question, your 

! 

15 

honor. 

j 

16 

MR. KASSNER: Then 1 think the answer speaks 

i 

1 

17 

for itself, your Honor. 

i 

0 18 

MR. CAliEY: As I have stated, your Honor, they 

i 

19 

will testify in this case. 

i 

i 

20 

1 

THE COURT: The question is not whether they 

i 

21 

will testify, but whether the defendants' lawyers have any 

i 

j 

22 

Knowledge which would be in effect an unfair advantage as 

i 

l 

23 

a result of them being witnesses, end if in fact tney are 

| 

'IA 

not going to testify against either defendant to having any 

i 

25 

discourse or any other relationship with them,concerning 
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their activities in narcotics or related areas it might 
well Le that there isn't any conflict. 

MR. CAREY: Your Honor, if the Government's 
witnesses, regardless of whether they ever gave any specific 
testimony against these two particular defendants, are on 
the stand and are cross examined by Mr. Kassner or Detsky 
or someone else in that firm on the basis of information 
received by them during their representation of the Govern¬ 
ment's witnesses that will be in violation of the witness' 
attorney-client privilege. The witnesses have declared 
that they will not waive that privilege. 

THE COURT: That may be so. He has made the 
statement that he is not going to cross examine them and 
I don't know that that would amount to bad representation, 
because it might very well be that there would be nothing 
for him to cross examine about. 

MR. CAREY: Hut we will never be able to deter¬ 
mine that. It will raise a question surely on appeal. 

There is no alternative. If these defendants are con¬ 
victed and they choose to be represented by some other 
counsel on the appeal, there is no doubt in my mind that 
any respectable defense counsel is going to grab that 
issue as a Sixth Amendment issue and raise it before the 
Court of Appeals. 
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I say at this time, your Honor, it seems to me 
it's unnecessary to risk that problem at this time. 

The defendants knew at the time they represented 
a wholesale lot of people in this particular conspiracy. 

THE COURT’: Wait a minute. They didn't become 
defendants. What you are talking about is the lawyers, 
not tne defendants. 

nil. KASSWER: Apparently he means the same 
think, your Honor. Apparently he is indicating that we 
are defendants in this case and that we can't represent 
people because we have represented other people, and re¬ 
gardless, by throwing 40 people into an indictment, if he 
can deprive people in this indictment of counsel of their 
choice, because he also throws in people as witnesses or 
as defendants who have been represented before by counsel, 
then tne Government will continually bring these type of 
indictments involving the entire world, a number of con¬ 
spiracies, and try to make this a Federal conspiracy by 
denying defendants counsel of their choice, and I don't 
think that that is a negligible right that a defendant 
lus, and 1 don't think the fact that there are 1B0.0U0 
lawyers in the United States means that they have to take 
one dictated by the United States Attorney. They still 
are entitled to counsel of their own choice, and it is much 


. . 
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more 
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important to grant them this right than to protect 


them from the ephemeral right of a witness who won’t testify 


as to them and who the United States Attorney won’t say 
will testify as to them, but on the speculation to say 
that they are deprived counsel ot their choice. 

THE COURT: Any time there is a conspiracy 
any witness that testifies testifies against everybody, 
regardless of whether they have seen them or haven't seen 
them or anything else, and because unfortunately of the 
broad scope of the conspiracy law that condition exists. 

So in effect there is a duty on your part, 
if they take the stand, to bring out anything which in 
any way would assist your clients. That is the area that 
concerns me really. 


16 MR. KASSNER: If your Honor please, there is 

17 no dutv on my part to violate a confidence learned as a 

i! 

18 result of an attorney-client relationship with the-Caban 

19 girls. That is number one. 

20 Number two, I have never spoken to the Caban 

I 

!1 • 1 ! 

21 girls, seen the Caban girls or even know the Caban girls, 

22 1 personally. 

23 Now, it would be impossible for me to violate 

i . 

24 a confidence with the Caban girls unless I discussed it 

25 with people in my office who represented the Caban girls 

I 

* 
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and went out to violate this confidence, which is something 
1 would not do. I have never represented the Caban girls, 
seen the Caban girls—my office has--I have never seen tnem 
or spoken to them. I don't know who they are. 

It's impossible for me to violate a confidence 
with the Caban girls and I don't know if it's possible for 
anybody at my office to violate the confidence with the 
Caban qirls. All I know is in this particular case the 
Caban girls will not testify against my clients. If they 
testify against the other conspiracy on the other side 
represented by other lawyers, I am sure the other lawyers 

I 

can represent these defendants much more ably than 1 can, 

' 

who have no knowledge of the facts on the other conspiracy.! 

, I 

What I am saying, your honor, is I think there 
v/ill be a misjoinder in this case in the first place, so 
the Cuban girls will have nothing to do with the alleged 
conspiracy on my clients' side, and to throw us off the 
case on this speculation, when the United States Attorney 
isn't even willing to say that they even know my clients, 

I think is the height of speculation and I thins will lay 
a foundation for an appeal on the grounds of denial of 
counsel. 

THE COUNT: I can understand both sides. Is 
there anything further you want to say? 
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MR. CAREY: Yes, your Honor. Mr. Kassner notably 
failed to mention whether he had ever himself spoken to 
Rita Ramos or Renee Rondinell. 

MR. KASSNER: I place Rita Ramos in exactly the 
same position as the two Caban sisters with respect to these 
two defendants and I ask the United States Attorney if she 
can even testify that she knows these two defendants. 

If you are not willing to say that she can 
testify that she even knows these two defendants I don't 
think there is any basis for this motion in the first 
place. 

As to Renee Rondinell, I have approximately 
three or four years ago represented her. After three or 
four years ago I haven't represented Renee Rindinell. 

I 

Mr. Detsky in my office may have represented her two years j 
ago in a case. As soon as we founu out she became a Govern¬ 
ment agent we withdrew from the case she was in, and that 
had nothing to do with these clients. 

This conspiracy arose after we left Renee 
Rondinell, to the best of my knowledge. All of the facts 
of this conspiracy and the period of this conspiracy, to 
the best of my knowledge, are after we stopped representing 
Renee Rondinell. 

To the best of my knowledge, that is the case, 

I 

I 
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2 but I am not sure about that. All I know is that my 

3 ' clients and Renee Rondinell don't know each other, unless 

I the U.S. Attorney is willinq to tell me otherwise, and if 

II 

5 he tells me otherwise, I will reconsider my position. 

6 But I don't see why they should be denied 

7 jj counsel of their choice on a mere speculation that I 

|| 

8 miqht want to cross examine some of hi6 witnesses on tes- 

1 

9 timony which has nothing to do with my clients. 

I 

10 MR. CAREY: Your Honor, I believe your Honor 

1 

II correctly analyzed before that because this is a conspiracy 

1 

12 case the testimony of any Government witness can be taken 

It 1 

13 by the jury against any defendant. 

14 THE COURT: Why were these two joined together? i 

I 

15 | i thought Judge Pollack had spoken to you and to the 

v I 

16 Government people and asked you to do something about these 

I 

17 indictments. 

I 

18 It seems to me tney wound up worse than they 

| ; 

19 did before. 

20 MR. CAREY: Your Honor, what in effect has 

|j 

21 happened in this indictment is that the Government has 

. 

22 substantial evidence to indicate that this was one con- 

23 spiracy, not two. It has dropped the Pinkerton charges 

24 to simplify the indictment. It has substantial evidence 

ll „ 

25 that tnese particular defendants were conspiring to 


llll HN IHiUlCI C«M »I u» c«m .. •. 

fOllV V 1 NiW Von*. N I *1 ■ 



1 
2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 
13 i| 

- i 

15 S 

16 

II 

17 

18 

19 i 

20 

21 

|| 

22 

23 

24 I 

25 


55a 

jhjp 97 

distribute marijuana, and wi ' ,iout that charge in the indict¬ 
ment these defendants, considering that a lot of the Govern¬ 
ment's case would be based on codes, could each take the 
stand and exculpate themselves from a conspiracy to dis¬ 
tribute cocaine by saying yes, they conspired to distribute 
marijuana, and the jury will be compelled to acquit them 
if they in fact found a reasonable doubt in the Government's 
case. 

So it was absolutely necessary that a count 
involving a conspiracy to distribute marijuana be added to 
thi3 indictment because the evidence shows that. 

I 

In addition, there are not any Pinkerton 
charges in this indictment, which there were in the other 
indictments, I think three or four counts. Because the 
Court of Appeals disapproves of the Pinkerton theory of 
guilt the Jnited States Attorney's Office decided to drop 

i 

those charges. There is substantial evidence linking the 
people with--one, for instance, of the Government's wit¬ 
nesses, Carmen Caban, was intimately familiar with--with 
those Mr. Kassner has characterized as being in the El 
Mono side of the conspiracy. 

The Government believes now that it can easily 
show that where was not a misjoinder in this case. In any 
event, that is something which will be raised at another 
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time, and if the Court finds that there is an improper 
joinder it can order a severance. If there is a severance 
and if, indeed, at that time certain Government witnesses 
who the Government now says will testify against these 
defendants should not be necessary to testify in those 
cases then Mr. Detsky is free at that time to represent 
any defendant and they are free to choose him. 

In any event, the defendants are not denied 
by a finding that there is a conflict of interest in this 
case from having counsel of their choice. Mr. Sarmiento 
has been able to raise enough money to hire Kassner 4 
Detsky as his attorney. He will certainly be able to 
take that money and hire some other counsel. 

Mr. Libardo Gill, who has had sufficient funds 
to hire Kassner & Detsky, presumably for the whole trial, 
will have sufficient funds to hire someone else to repre¬ 
sent him tor the duration. 

There are 25,000 attorneys I am told in New 
York City. I am sure that they can find some attorney 
in New York City other than Kassner 4 Detsky who will not 
raise .« question of conflict of interest in a possible 
violation of their client's Sixth Amendment rights by 
failure to cross examine Government witnesses who testify 
against them in this city. 
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Your Honor, they have not stated, and I think 


this is the clearest argument against their present posi- 
tion, at the time this entire issue was considered with 
respect to the defendant Omar Hernandez, who remains a 
defendant in this case, your Honor, they did not raise 
these problems then, they agreed at that time that there 
was a conflict of interest. There was no objection. 

Your Honor has Court's Exhibit 1 to examine 
to see if there was any object •'r. at that t:\me to your 
Honor's determination that there was a conflict of in¬ 


terest. 


Omar Hernandez is a defendant in this case. 


The case against him is substantially the same. The case 
against these defendants is substantially the same. It 
would be inconsistent, your Honor, to have found with 
respect to their representation of Omar iiernandez that 
tiiere was a conflict of interest and to find at this time 
with respect to the representation of Libardo Gill and 
Francisco Armedo-Sarmiento that there was not a conflict 
of interest. 

I submit, your Honor, that the time to raise 
these questions, vague as they are, about not really having 
a recollection now of current matters that they could 


question the Government's witnesses on, should have been 
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raised, if they were legitimate, and I submit that they 
are not, should have been raised at the time the hearing 
was had on the conflict of interest with respect to Omar 
Hernandez. 

In any event, your Honor, these witnesses will 
testify against these particular defendants. Their testi¬ 
mony will be substantial, it will be important with respect 
to the jury's determination of the innocence or guilt of 
these particular defendants, as it will with respect to the 
innocence or guilt of all of the defendants. ihey are not 
insubstantial, insignificant witnesses, with lespect to 
wnom these counsel should waive their cross examination, 
which is what they would have to do it they were not to 
violate their attorney-client privilege with respect to 
matters which clearly go to the impeachment of the Govern¬ 
ment's witnesses, namely, their prior criminal acts, with 
respect to which these defense counsel are intimately 


familiar. 


There are not only the two Cuban sisters, 


your Honor. There is Michael Torres and there is Rita 
Kamos and Renee Rondinell, who Mr. Kassner has just ad¬ 
mitted lie did personally examine himself. But whether he 
had or not, whether someone else in his firm had personally 
examined these people, nevertheless, they were represented 
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by the firm of Kassner & Uetsky, and with respect to that 
representation the knowledge of one partner is the knowledge 
of all partners, the knowledge, I submit, of one associate 
may be considered the knowledge of all associates, and 
whether these particular attorneys spoke to these respective 
Government witnesses in person is immaterial. 

The fact is they represented them. The defen¬ 
dants will not waive their attorney-client privilege. 

On those grounds, the Government submits that 
this Court should find that the representation by Kassner & 
Uetsky of Francisco Sarmiento and Libardo Gill constitutes 
a conflict of interest. 

MR. KASSNER: If your Honor please, I don't 
really understand the basic point that he made of some 
sort of waiver doctrine wherein the case of Omar Hernandez 
we didn't do something that he thinks we should have done 
and we conceded there was a conflict so we withdrew from 


the case. 


First of all, I don't believe we conceded a 


conflict at that time. Second of all, that was not this 
case. It was a substantive case a year ago. Third of ail. 


Omar Hernandez was invovled with the Caban girls to the 
extent that they testified that he left guns and narcotics 
in their apartment. 1 don't understand what this has to 
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do with niy clients. 

1 respectfully submit that the U.S. Attorney 
still hasn't been sufficiently candid with this Court to 


say outriqht to this Court whether these four people he 
named--first of all, 1 never heard of Michael Torres. Our 
office never represented Michael Torres. 1 never heard of 
Michael Torres. I don't understand what he is talking 
about with a Michael Torres. 

So that is the end of Michael Torres. If our 
office represented Michael Torres I didn't know about it. 

Wow, I discussed our connection with the Caban 
girls and with Rita Ramos. I stated categorially that 
I did not believe the U.S. Attorney had witnesses that 
we ever represented that even knew our defendants in this 
case. I stated that categorically. I have yet to hear the 
U.S. Attorney state categorically that any of the witnesses 
that ne claims we represented even knows these defendants. 
Forget* about testifying as to narcotics dealing, but even 
knows them. 


Wow, under those circumstances I cannot con¬ 
ceive of why these people should be asked to choose among 
the other 60,000 lawyers in Wew York State and take a 
choice of a second choice or a third choice as opposed to 
the counsel they did in fact choose, they do in fact have 
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confidence in, and they do in fact want to try this case. 

It is inconceivable to me that the Attor¬ 

ney's interest in our not representing these defendants is 
greater than their interest in having us represent them. 

MR. CAREY: Your Honor, I would like to clarify 

two things. 

One, the firm of Kassner & Detsky represented 
Omar Hernandez with respect to an indictment and during a 
trial which was completed I believe approximately one year 
ago and it is not with respect to that representation that 
your Honor found that there was a conflict of interest. 

Your Honor found that there was a conflict of interest with 
respect tottheir representation oi umar Hernandez in the 
indictment 74 CR 1128, which is substantially the charges 
against Omar Hernandez which are contained in the present 
i indictment. 

Secondly, Mr. Paul Warburgh had a conference 
with me in my office on February 12, 1975, in which he asked 
are Gloria and Carmen Caban, Rita Ramos , Michael Torres and 
Carlos Martinez, a name of an individual whose name hasn't 
previously come up today, going to be Government witnesses. 
He stated at that time—I am reading now from my notes, 
which are not verbatim—he said if so Kassner i Detsky may 
have to withdraw since they once represented the above. 


i 

i! 
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with the exception of Michael Tories, but Mr. Warburqh 
explained that Michael Torres acted as an interpreter in 
conferences with Carlos Martinez. 

Your Honor, I just wanted to clarify where 
my information came that Michael Torres was one of the 
witnesses with respect to whom there may be a conflict of 
interest. 

1 submit that Mr. Warbur.jh has qiven a further 
reason why there is a conflict of interest in this particu¬ 
lar case in addition to those offered by the Government. 




MR. KASSNER: Am I beinq told now that a Curios 
Martinez is qoinq to be a Government witness? Is that what 
i am beinq told? 

MR. CAREY: Your Honor, the Government u not 
statinq now that Mr. Carlos Martinez will or will not be. 

He is a prospective Government witness. 

MR. KASSNER: If he isn't a prospective Govern¬ 
ment witness, your Honor, what would the .nterpretinq of 
Michael Torres have to do with anythinq in this case? 1 
don't l-.now what Michael Torres has to do with this case. 

1 don't even understand what my clients have to do witii 
the other half of this case. 

Your Honor may be troubled by the two counts 
in this case. I am much more troubled by the two con- 
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spiracies in the two counts. I am much more troubled by 
the fact that they tried to take every marijuana and cocaine 
bust in the last year and a half, jumble it all into one 
case as a conspiracy, and then throw on top of it every 
person they thought was an importer of cocaine, and with 

I 

the shotgun method, attempt to get everybody involved m 
everything that was ever done, regardless of whether an 
agreement between these people existed or didn't exist. 

i 

THE COURT: That is going to a more basic prob¬ 
lem which is not before me really today, except tangentially. 

I think I have heard argument on both sides to 

I 

the extent where I can understand both of your positions. 

1 am not prepared to rule on it at this time. I would like 
to think about it. So I will reserve decision and I will 
come to some conclusion before the 20th. This case is 
on the 20th again. 

HR. CAREY: Yes, your Honor. 

THE COURT: At that time I hopefully will have 
made up my mind in this matter. 

MR. KASSNER: Your Honor, again I would like 
to remind your Honor the one fact here that the U.S. 

Attorney is not willing to state is that these three women, 
the Caban sisters and Rita Ramos, be they witnesses or not 
witnesses, will testify that they even know these two 
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defendants. 

THE COURT: They don't have to testify in a 
conspiracy case that they know the defendants. They can 
very well make out some very critical part of the con¬ 
spiracy which does not involve tnese defendants at all 
and then if the jury would find that there was a con¬ 
spiracy and they were part of it they would Le charged 
with that conduct as well as any other conduct which existed 

during the life of the conspiracy. 

So that argument in and of itself doesn't par¬ 
ticularly give me pause at this particular time, because 
in a conspiracy charge there is no need tor ail the parties 
to know one another, there is no need for all the parties 
to act in concert together. There is simply a need to show 
trie existence of a conspiracy, that the defendant was a 
t art of it during the life of the conspiracy and an overt 
act was done. 

MR. KASSNLR: But I respectfully submit tiiere 

’ 

is no one conspiracy here, but there are two conspiracies, 
and these women will be testifying as to the other con¬ 
spiracy and not as to this. 

THE COURT: That may be so, but i tell you now 
tiiat if this case goes to the jury I will charge the jury 
that unless they find one single solitary conspiracy tney 
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may not convict these defendants, and under those circum¬ 
stances, even though he is in the other branch of it, it 
will still affect him, because it v/ould be part of the 
evidence against all of them. 

MR. KASSNER: If your honor please, if you 
stick these two conspiracies together and bring them to 
trial in these two conspiracies the prejudice will be such 
as it can never be cured by any charge you will ever make. 

THE COURT: That is another point which I as¬ 
sume you have made motions on. 

MR. KASSNER: I haven't had a chance to make 
any motions yet, your Honor. I have a new indictment handed 
down tnis morning. 

THE COURT: When the motion comes down then 
I will be able to decide that. I can't make up my mind on 

I 

that. 1 haven't even heard argument on it really except 
tangentially here. 1 will rule on that also if and when 

» 

ti»e times comes. 

MR. KASSNER: You have to remember this, your 

i 

Honor: There are going to be 20 lawyers, 30 lawyers in 

this case. If this Rita Ramos and these two Caban sisters 
testify as to incidents with other defendants it will be 
the lawyers for the other defendants who will be in a posi¬ 
tion to properly cross examine her with respect to what 
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2 

she testifies. I will not be able to cross examine her 


3 

unless she testifies as to relationships with my clients. 


f 

4 

THL COURT: hot particular1y. No, that isn't 


5 

so. in a conspiracy case, you coulu examine every witness. 


6 

1 

and you have a riqht to, because anytning that establishes 


7 

tne conspiracy is your business, and even though your client 


: 8 ii 

is not mentioned at the particular time and had nothing to 


9 

do with it, you still have not only a right but an obliga¬ 

10 

tion to make sure that every element of tne conspiracy is 

11 

proven. 

12 

MR. KASSNLR: I am sure when you have 30 or 

13 ' 

40 lawyers in a case that we will not: have to participate 

14 

in the cross examination of a witness who testifies as to 

15 

facts which my clients have no knowledge of. There are 

16 

I 

30 ot 40 lawyers who will be able to cross examine her on 

i 

17 

tne issues as to which their clients have knowledge and 

18 

i:iy clients won't be deprived of counsel with 30 or 40 

1 

19 

I ' 

lawyers in the case. 

20 

Till: COURT: 1 understand your point, but I can 


21 

see it's a matter of argument. 1 will think about it. As 

1 

22 

l say, 1 will come to some decision before the 20th. 1 


23 

i 

will reserve decision t»i the meantime. 


24 

MR. KASSt.bR: Does your honor want us to dis- 


25 

I 1 

cuss tne issue of these two? 



1 
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THE COURT: I don't know what you mean. 

MR. KASSNER: Representing the two defendants. 

THE COURT: Oh, yes. I am going to decide all 

issues, yes. 

MR. KASSNER: To the best of my knowledge, in 
this circuit there has been no case which has said that 
if the defendants are made aware of the fact that they are 
being represented by a single counsel and that there could 
possibly be a conflict as a result of this representation 
and they state in open Court that they still desire the 

j 

same counsel, I don't think there is a case anywhere that 

I 

says that you must appoint two separate counsel. The case 
I think your Honor is referring to is a case where the 
attorneys said, "I don’t believe there is a conflict," and 

, i 

then there was a reversal. But there was never a reversal, 
to tne best of my knowledge, where before the case tne clients 
said there is no conflict and we desire the same attorney. 

. • J 

THE COURT; I have a Third Circuit case in mind 
which indicates that actually the obligation is not on the 
defendants to make up their mind as to whether or not the 
conflict, if there is one, can be resolved by them waiving 
their rights to it, but it's the obligation of the Court 
to do it. 

But I will look into it. As I say, I reserve 
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decision on it. 


HR. CARLY: Your Honor, the Government requests 
that the writs be adjourned to May 20th. 

THE COURT: So ordered. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

__ 

UNITED STATES OF AMERICA, 
vs . 

FRANCISCO ARMEDO-SARMIENTO and 5-75 Cr. 429 

LIBARDO GILL, : 

Defendants : 

__ 


Before: 


HON. JOHN M. CANNF.LLA, 


District Judqe 


September 2, 1975 
9:40 a.m. 


APPEARANCES: 


PAUL J. CURRAN, ESO., 

United States Attorney, 
for the qovernment, 

BY: MICHAEL Q. CAREY, FSO., Assistant United States 

Attorney 


SEYMOUR DETSKY , ESO., 

Attorney for defendants. 
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THE CLERK: United States of America vs. 


Sarmiento and Gill. 


Is the government here? 

MR. CAREY: The government is here. 

THE CLERK: Defendants? 

MR. DETSKY: Seymour Detsky. 

THE COURT: The defendants are in custody. 


are they rot? 


over? 


them here. 


MR. CAREY: Yes, they are. 

THE COURT: Why haven't they been brought 


MR. CAREY: I didn't know your Honor wanted 


THE COURT: In the first place, I don't 


have any hearings of any kind unless the defendants are 

here, which is my practice. 

In the second place, it requires them under 
my order to get another lawyer and they should be the 
first ones to know. 

MR. DETSKY: I am going to ask, if your 

Honor please, that he aive me the privilene of askinq 
him to reconsider his decision. 

THE COURT: I cave this a nreat deal of 


thought, Mr. Detsky. I didn't just do it off my cuff. 
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I am concerned about it. Did you read my memorandum? 

MR. DETSKY: Yes, I did, and I feel, if 

your Honor please, there has been a basic confusion 
which has run throuqh the entire decision, if you will 
forgive my saying so. 

May I point out, if your Honor please, that 
originally we were retained to represent Omar Hernandez 
in the original case, before there was a superseding 
indictment. At that time we advised the Court that there 
miqht be a conflict because we felt that there was an 
overlapping of interest between Rita Rondinel and 
Hernandez. They knew each other, they had contact with 
each other in some way in the past. That is what we knew. 
What the nature of the contacts were we did not know, 
but we knew that they knew of each other. 

I told Mr. Warburqh, in fairness to the Court, 
in fairness to Mr. Carey, in fairness to the witnesses 
that we represented, that we had to reveal this to the 
Court. I didn't know whether it would be that basic 
a conflict because basically the cases in which we 
represented Rita Rondinel had nothing whatever to do with 
Omar Hernandez. They dealt with her either possessino 
cocaine or sellina cocaine, in which we were successful 
in representing her in the state courts. 
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Now, with the Caban nirls we never really not 
into the case at all, because as soon as we qot into the 
case and beqan probinq how they were arrested and the 
manner in which they were arrested, and there was a 
difficulty of lanquaqe, they spoke only Spanish, we spoke 
Enqlish, it was hard to qet interpreters to accompany 
us to Rikers Island to see them, but by the time we not 
the drift of what the case was about we were movino 
to suppress when one day we met the district attorney 
in the courtroom and he told us that a proposed witness 
anainst the Caban qirls would be Rita Rondinel, whom 
we had represented, and who we were renresentinq at that 
very moment in another case, and she never told us she would 
be a witness, and when I confronted her with it she said 
she was. 

I said "Then I have to withdraw from your 
case and from the Caban qirls' case only because it would 
be embarrassinq to you." 

There is nothinq ever in my relationship with 
either Rita Rondinel or the Caban qirls that had anythinq 
to do with Sarmiento or had anythinq to do with Lihardo 
Gill. They never mentioned their names to me ever. 

I.ibardo Gill I would safely say doesn't even know Rita 
Rondinel. Sarmiento has never met Rita Rondinel, has 
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never met the Caban qirls. 

I asked them specifically and I spoke to them 
and I wanted to qet to the bottom of it because I knew 
their nar.es were never mentioned to me. 

I have never in any way qotten possession 
of any information other than the information that Rita 
Rondinel or the Caban qirls would be testifvinq to in this 
courtroom. 

THE COURT: Your associate doesn't seem to 


think so. 

MR. DETSKY: Mr. Paul Warburqh only stated 

that with reference to Mr. Hernandez, from whom we with¬ 
drew. At that time Mr. Libardo Gill and the defendant 
Sarmiento had not yet been made parties to any indictment. 

This was a supersedinq indictment. 

We have been representinq Sarmiento in the 
state courts and representinq I.ibardo Gill in the state 
court and Libardo Gill in the state court we pleaded 
quilty and qot a one-year sentence thereafter we 
had made a motion to suppress and as a result of the 
motion to suppress and while the hearinq was aoinn on. 
durinq that motion to suppress, Mr. Herman, the Assistant 
District Attorney there,came alonn and throunh the iudqe 
at a bench conference offered us a one-year Tail term. 
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2 

When we spoke to Mr. I.ibardo Hill he aoreed 


3 

to accept the one-year -jail term because he had already 


4 

been servinq so much time in that courthouse 


5 

awaitinq trial that at least he would have jail time in 


6 

| 

while awaitinq trial in this court. 


7 

1 

I miqht also add that part of the neaotiations 


► 8 

before the -judqe included my representation of Mr. Herman 


9 

a representation he would qet Mr. Carey to drop any and 


10 

all charqes aqainst Mr. Gill and that he would completely 


11 

withdraw any charqes aqainst Mr. Gill. T don't know what 


12 

happened in their neqotiations. Suffice it to say that 

13 

that did not occur. 


14 

But the fact remains that as far as I.ihardo 

■ 

15 

Gill and Sarmiento is concerned I honestly advise this 


I 16 

Court on my own that there is no conflict and cannot 


E 17 

be any conflict between Rita Rondinel and Sarmiento or 

i w 

¥ 

Mr. Gill. There is nothinq that they will reveal 

; 

E 19 

in this Court that I will not know from their lips while 

i 

B a) 

sittinq in this court. Theer is nothinq that they 

■ 21 

will say that I already know. There is nothinq in their 

I 


1 22 

| 

backqround that I will not alreadv know. 

I 

1 23 

I know, for example, that they were convicted 

1 24 

' 

of a crime. He knows that thev were convicted of a 

1 25 

crime. That is nothinq new. It’s qoino to come out 

j 
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2 

in the courtroom. The Caban girls I know pleaded guilty. 

3 

That is going to come out in the courtroom. 

4 

Like any other defendant who is testifyinq 

5 

on behalf of or any witness who is testifyinq on behalf 

6 

of the government, they will be asked were you promised 

7 

anything by virtue of your testimony here. They will 

8 ' 

either say yes or they will say no. If they say no I 

1 

9 

am bound by their testimony because I don’t know what 

10 

was promised to them and I haven't the vaquest conception 

11 

of what was promised to them. So where is there a 

12 

conf1ict? 

13 

THE COURT: All right. Let Mr. Carey 

14 

1 

give his version of where ne feels the conflict is. 

15 

MR. CAREY: Your Honor — 

16 

THE COURT: The trouble with it is that 

1 

17 

1 

you have a conspiracy charge here which even though 

i 

18 

' 

the people don't know each other finally winds up havinn 

19 

some effect on any defendant that is in the case. 

20 

MR. DETSKY: But the fact is that Sarmiento 

21 

and Cill are entitled to their best representation and 

22 

entitled to have as attorneys those they have confidence 

23 

in. 

24 

THE COURT: I understand that. 

25 

MR. DETSKY: You know how long it took us to 
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2 

‘ 

| 

qet to conference with Sarmiento. That man had four 



3 


different lawyers from whom he had broken away and only 



4 


after his brother came up to see us and after relatives 



5 

|| 

came up to see us about him was it possible to qet him to 


1. 

G 

i 

| 

speak to us. 



7 

II 

THE COURT: I am very sensitive to that 


► 

8 

! 

aspect of it, Mr. Detsky. 



9 


MR. CAREY: Your Honor, T have not read 


10 


your Honor's decision so I do not know the basis on -- 


11 

H 

THE COURT: Read it. We have nothinq 


12 

1 

else to do here. After you read it let me know when 


13 


you are ready and I will come back. 


14 

! 

You have read it, Mr. Detsky, riqht? 



15 


MR. DETSKY: Yes, sir. 



1G 


THE COURT: All riqht. T.et me know when vou 



17 


are finished readinq it. 

1 


18 


MR. CAREY: Yes, vour Honor. 



19 


(Recess) 

1 

| 


20 

! 

MR. CAREY: Your Honor, ny anolooies for 

1 

1 

| 


21 


delayinn the Court. 

1 


22 


I have read the Court's memorandum and order 

1 

| 


23 

concerninq the qovernment's motion to disqualify Kassner 



24 


and Detsky. It appears to me from what I heard Mr. Det.skv 



25 


sav this morninq that he hasn't addressed himself at all 

1 
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to the qrounds for your Honor's decision. 

Your Honor has stated, as the qovernment 
arqued previously, that Carmen Caban is a material witness 
aqainst the clients he represents. Whether or not 
Carmen Caban will be able to make an in-court identification 
of the defendants is irrelevant to whether or not a conflict 
exists because of the prior representation of Carmen Caban 
by the firm of Kassner and Detsky and the present 
representation of the two defendants. 

I really see nothinq other than to point out 
that I believe Mr. Detsky's comments are irrelevant to the 
basis for your Honor's motion. 

THE COURT: He has a riqht to make arqument, 
of course. There is no question about that. But it 
seems to me in certain aspects it really bolsters what 
I have already said. 

The one example he qave, what he knows 
she is qoinq to say on the stand, if she doesn't sav that 
he didn't qo further than that -- if she doesn't say 
that then he knows that she didn't say it and he is in 
possession of some knowledne which would be an advantaoe. 

MR. DETSKY: If your Honor please, I said 

I don't know what they have been promised bv the qovernment 
or what has been qiven them and I am bound by whatever 
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answer they have given. 

The implications of your decision are that if a 
man ever represented a defendant in a criminal case and 
it subsequently turns out two or three vears later that 
that defendant turns out to be a witness for the government 
that this lawyer is forever disqualified from representing 
him in another case where that person is a witness. 

Isn't that what it means? 

THE COURT: No, it doesn't mean that. It 

means in this particular case, uhich I treat as sui oeneris, 
that in this particular case I find that there is a danger 
here, and 1 am not going to no into a situation where it 
is all said and done, I go through a rinamarole with them 
in which they tell me yes, they understand everything, 
then the interpreter tells them, then the interpreter comes 
back and tells me what they said, then Cod forbid there 
is a conviction in the case, the first application will 

be a 2255. 

I have had that happen to me not only once 
but many, many times. As a matter of fact, it was 
ludicrous in one case, because the person was not 
Italian but Sicilian, and I happen to be Sicilian,and I 
went through with him during the trial not only the 
translation by the interpreter but also the Sicilian 
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of it. Then lo and behold when he was convicted as a 
post trial remedy, he really didn't understand what he 
said. The interpreter said it but he didn't understand 
it, the -judqe said it but he didn't understand it. 

I am not qoinq to qo throuqh that kind of 
riqamarole with these people. 

MR. DETSKY: I think the defendants have a 

riqht to be told they have an option to retain our firm 
despite what your office considers the conflict of 
interest on the part -- 

THE COURT: We will qet to that when thev 
qet here. When they qet here I am qoinq to tell them 
exactly what I ruled and what their obliqations are. 

That is the next order of business. 

I have heard your arqument. I am not persuaded 
by it. I stand by the decision in the memorandum 
as I filed it. 

MR. DETSKY: Your Honor, can we have leave 

to appeal this decision? 

THE COURT: Sure you have. 

MR. DETSKY: I would like the matters held 

in abeyance until -- 

THE COURT: I am not holdinq anythinq in 

abeyance. If you want anythinq held in abeyance you net 
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6 

7 

8 


9 


your stay from the Court of Anneals. I am not qoinq 
to stay this case. 

I have been tryinq to net this case on for 
trial for a lonq time. There are motions all over the 
place, speedy trials and evervthinn else. I am not 
qoinq to lend one second to any arqument that I was not 
ready to try this case and I was not ready to proceed. 

If you want to qet a stay you will have to qet it from the 


10 


12 

13 


Appellate Court. 

What I want now and what I direct now, Sarmiento 
I understand is in jail and the other person, Hill -- 

MR. DETSKY: He is up there under Fstrada, 


14 

l ! 

H 

15 


10 


17 


I believe. 

THE COURT: I want him brouqht down as soon 

as possible. I understand he is in Clinton. Who is 
here in the local jail? 


18 

19 

!i 

20 

21 



24 


25 


It 




MR. DETSKY: Sarmiento. 

THE COURT: As soon as qet Sarmiento 

here we will call you, Mr. Detskv. You don't need to hano 
around here. 

MR. DETSKY: Would your Honor rather do this. 

I have a meetinq back at the office. 

THE COURT: I want to suit your convenience. 

MR. DETSKY: I can be back here aoain tomorrow 
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or September 4th, which is preferable. We have a very 
biq calendar after this Labor Hay weekend. If you make 
it for September 4th I would appreciate it. 

THF. COURT: I will tell you what we will do. 

You think you could be here later in the day? 

MR. DETSKY: It would be difficult for me. 

THE COURT: You probably can't qet the 

other one down before the 4th anyhow? 

MR. CAREY: No, your Honor. Mr. Sarmiento 

is in Rikers Island in state custody, not in federal 

custody, so a writ will have to be sinned to attain his 


presence 


THE COURT: We will do it on the 4th then. 


That is apparently the first available time in conformity 
with vour request, which I assume you are makino. 

MR. DETSKY: Yes, riqht. 

THE COURT: All riqht, tine. 


court? 


MR. DETSKY: Will that be at **: 30 in this 


THE COURT: Yes. 1 will qet you out of 


here as soon as we can. I know you have other business 


I have a trial I am startinq too. 

MR. DETSKY: Your Honor, I feel if 

Sarmiento Knows what the situation is 1 think he will 
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elect to keep us. It took us eioht nonths to establish 

a deqree of confidence. I am more worried about him 
than I am about myself. He is very tiqht-1ipned. He 
refuses to disclose information. It's very difficult 
even talkinq to him. 

THF COURT: I did take that into consideration, 

Mr. Detsky. I am aware that this is a troublesome matter, 
a troublesome area. There is very little written on this 
actually. 


But the point of the matter is that I have 
qiven it very serious thouqht and I simply don't aoree 
with you, that's all. You have a remedy, so you seek 
your remedy. 

MR. DETSKY: I think the ouestion here is 

of such deep and profound imnnrtance, your Honor, that it 

should be appealed immediately. 

THE COURT: You qo ahead and do it. You ca 

walk riqht out and appeal it. Your order is there. 

MR. DETSKY: Riqht. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 
v . 

FRANCISCO ADRIANO AMJNDO-S ARMTENTO 
and I.TBARDO GILL, 

Defendants. 


S-75 Cr. 


September 4, 1975, 
9:30 A .M. 


Before: 


Hon. John M. Cannella, 

Dist r ict Judrje . 

Appear ances: 

SEYMOUR DETSKY. ESQ., 

For defendants. 

MICHAEL 0. CAREY, Assistant U.S. Attorney, 
For the Government. 

Gustavo Hoffman, Spanish interpreter 
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Till. CLERK: United St u tes of America v. Sarmionto 
and Gill, noth parties here? 

MR. CAREY: The government is ready, your Honor. 

THE COURT: Where is the defendant? 

MR. CAREY: Your Honor, I directed the United 
States marshals to produc» the defendants. 

THE COURT: We 11, I don’t see them here this 

morning, 

MR. DETSKY: I tried seeing him at Rikors Island 

* 

yesterday. I found -- they told mo they were t>eing trans- 
f e red to the now federal facility here. I called the federal 
facility hero. I could not reach them. 

THE CCa.RT: Wo will put it on for quarter to 2. 

MR. DETSKY: If your Honor please, between the 
time I left here and the time I went to my office, there 
was a case called United States v. Jeffers, 7th Circuit, 
v/hieh I feel is instrumental in this case. 

THE COURT: Wr 11, as my clerk indicated to you, 
we did know about that case. It is in the opinion and I’m 
awure or it . So by a quarter to 2 you can argue the point 

again. If they are not here, I won’t listen to people unless 
the defendants are here. 

MR. DETSKY: If your Honor please, may I also 
point out we need a Spanish interpreter because neither 

v >1. 1 Mi KN DIM KIC1 LOUR I RU’ORURb Hi LOIR 1 1 1 < >1 
FOI I Y V.'IURl N» W Void N \ >i 

..—————— 




/ 




83 a 


1 

II 

3Ph 3 


o 


one speaks English. 


3 


THE CCXJRT: But you have an obligation to produce 


4 


an interpreter. Why does he need to produce it? 


5 


MR. DETSKY: I am not the one who is asking 


6 


tor it. 


7 


THE CCXJRT: Oh, no, they are your clients. 


8 


MR. DETSKY: I can't produce an interpreter at 


9 





quarter to 2. 


10 


MR. CAREY: Your Honor, I will have an interpreter 


11 


at a quarter to 2 . | 


12 


THE COURT: All right, the government will have 


13 




14 


an interpreter. You are a practicing lawyer, Mr. Detsky, 



and you •'now it is your obligation to produce a Spanish 

1 

15 


interpreter for your clients. You heard me say it before 


16 


and I don't listen to people unless the defendants are here. 

1 

17 


Now be back at quarter to 2 and the interpreter will be 

| 

18 


here and we will continue on at that time. 

1 

1 

19 

|j 

MR. DETSKY: All right. 

1 

1 

1 

| 20 


T«*F. COURT: Thank you. 

1 i 

21 
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2 P.M. 

THE CLERK: United States of America v. 

Sarmiento and Gill. Government ready? 

MR. CAREY: Yes. 

THE CLERK: Defendant ready? 

MR. DETSKY: Yes. 

THE CCURT: Mr. Detsky, you know I was on trial 
and I told you to come in at a quarter to 2. 

MU. DETSKY: I was delayed on the East River Drive. 

THE COURT: You can't run a courthouse with split 
second precision but for the same reason I would expect 
you to try to get here a little earlier. Now the purpose 
of this hearing is to inform the defendants in this case-- 
by the way, this is the interpreter and are you satisfied 
with him or do you want to ask him anything? 

MR. DETSKY: I have no idea about him. 

TIB. C CURT: What do you want me to do about it, 

Mr. Detsky. The government has produced him and says that 
he is a competent Spanish interpreter. Do you want to tilt, 
to him or do something about it, go ahead and do something 
about it now. 

MR. DETSKY: I haven't had a chance to speak to 
my clients because they wore in transit and 1 think I ought 
to have an opportunity to .speak to them first. 
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THE COURT: I want to find out first if you are 


3 

satisfied with the interpreter. 


4 


MR. DETSKY: If he can speak — they are from 

i 


5 

Colombia. 


6 

1 


THE COURT: Ask him whatever you want. 


’ ! 


MR. DETSKY: Do you speak Spanish from Colombia? 


• ! 


THE INTERPRETER: Yes. 


9 


THE COURT: Have you interpreted before? 


10 

i 

THE INTERPRETER: Yes. , 


u 


THE COURT: What is your prior experienca? 


12 


THE INTERPRETER: I was a Spanish interpreter 


13 

for 

the United Nations and for the United States Department 


14 

of 

Justice here and in Washington for the government. 


15 ! 


THE COURT: Are you satisfied? 


16 


MR. DETSKY: Yes. 


17 


THE COURT: I want you to tell them as you talk 


18 

and 

as I t a lk . 


19 


THE INTERPRETER: (Sworn by clerk) 

! 

20 


Gustavo Hoffman. 


21 


THE COURT: Mr. Detsky, I instruct you to tell 


22 

t he 

defendants what has happened here in this case and 


23 

1 . 

indicate to them that the court wants them to have and 


24 

get 

another lawyer. 


25 

i 

MR. DETSKY: And, if your Honor please, they have an 

■v' 
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option to retain if they so desire— 

THE CCXJRT: They do not have an option to retain 
you and I said you cannot act in this case and I filed 
an order to that effect. 

MR. DETSKY: I want to put one more thing on 
the record, if your Honor please. I know that your Honor 
has indicated his feelings in the matter and there is 

j 

an order on file. I don't know if your Honor is aware 
of the fact that Rita Rondenel, who is one of the prospective 
witnesses against these defendants and whom I have told your 
Honor these defendants do not know, but the fact is that Rit.i 

I 

Rondenel has testified in a state court proceeding against 
the Caban girls, Gloria Caban and her sister. Everything 
that she said in that case is a matter of public record, 
every examination that was conducted of her, every cross- 
examination that was conducted of her is a matter of public 
record. There is niching she can say in this court that is 
different or in aty way other than what she's already 
testified to as a matter of public record. I also wish-- 
I also brought to your attention the case of United States 
v. Jeffers which your Honor says he was familiar with and 
took into consideration at the time he wrote his opinion. 

But I am constrained to ask this court one other thing. 

One of the reasons I have been asked or wo have been directed 
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to disqualify ourselves or to be disoualified in this 

3 

case is because we allegedly would have an advantage over 

4 |j 

the prosecutor in this proceeding in that we might know 

5 ! 

more aboit the background of these witnesses than the prose¬ 

6 

cutor would want the atto\neys for the defendant to have. 

7 

I’m just wondering, if your Honor please, in a question of 

8 | 

this type of situation whether under Brady v. Maryland, 

9 

if the prosecutor has information that he doesn't want me 

10 ! 

to be privy to and that I cannot undertake to present for 

11 ! 

my clients' behalf whether he's not depriving us of Brady 

12 

material that is of vital importance to the rights of 

• 

13 

my defendant s . 

14 

THE CfXJRT: What is Brady v. Maryland? 

15 

MR. DETSKY: If your Honor please, I'm trying to 

1 

16 

understand your logic in this situation. 

17 

THL COURT: Liston I am not going to explain 

18 

my decision. You have an oxcention to it. You can do whatever 

19 

you want about it. I'm not going to start to regurgitate 

20 

the matter. I have indicated the purpose of this hearing 

21 

and I am going to limit it to that and that is to inform the 

22 

defendants that they do not have attorneys now and thev 

23 

are to get another attorney, period. 

24 

MR. DETSKY: I also wish to inform them I am taking 

25 

an appeal to the Court of Appeals. 


l, 
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THE COURT: I couldn't care less, I told you to 
do it when I filed the memorandum opinion and the 
memorandum opinion has been on file since Friday and 
you're still telling me you're going to appeal. 

MR. DETSKY: We have filed on those appeals, sir, 
and we have drawn up the papers and they will be done today 
and while it was done on Friday there was a Labor Day weekend 
in between. 

THE COURT: Do whatever you want to about it. 

I’m not going to enlarge the agenda of this particular 
hearing and simply inform the defendants as far as I'm 
concerned they do not have attorneys and they are to got 
attorneys and then you can talk with them and tell them 
whatever you want after you get through with informing 
them of this fact. Now, Mr. Gill, you are Gill, are you not? 

DEFENDANT GILL: Yes. 

MR. DETSKY: He is also known as Mr. Estrada. 

THE COURTS You can pronounce Estrada as a different 
name Estonas. In any event Mr. Gill, I inform you now 
that because of certain matters which I have already filed 
an opinion on, I an disqualifying the lawyers which repre¬ 
sented you up to this point, to the point of filing of 
the opinion and therefore it would be necessary for you 
to get a lawyer and if there is any way you feel the court 
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can assis 


t you in this way, wo will be glad to do it or 


you can get Mr. Detsky's help or anybody else's help for 
you to get a lawyer and I’m going to put this case on for 
Monday to find out what progress you made in trying to get 
a lawyer. Now Mr. Sarmiento, I say the same thing to you. 

Your lawyer has bean disqualified. 

THE INTERPRETER: The defendant asks whether 

he can answer you? 

THE COURT Oh, yes. 

DEFENDANT GILL: Since my wife is in the same ca*e 
and she already has a lawyer, could I get together with 
her and have the same lawyer represent the two of us? 

THE COURT: Well, now, it depends upon whether 
there is a conflict of interest between your vife and yoursell 
and you both agree that the one lawyer can act for you. 

So you want to have him come here on Monday and see if 


he can act for you? 

DEFENDANT GILL: Yes, with your recommendation. 

THE COURT: 

/ Do you want me to direct the clerk of the court to call the 
man on the telephone to come and see you as soon as he can? 

DEFENDANT GILL: It you would be so kind. 

THE COURT: Give the lawyer’s name to the clerk 
of the court and his name and telephone number. Do you 
know it, Mr. Carey? 
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2 ! 

MR. CAREY: Yes, sir. 


3 

THE COURT: What is his name? 


4 | 

MR. CAREY: The name is Murray Cutler. 


5 

THE COURT: Yes, I know that attorney, he appeared 


i 

6 | 

many times before me in the state court anove can get 


1 

7 1 

in touch with him and we will tell him to come and see 


, . | 

you as soon as possible. All right. Now Mr. Sarmiento, 


9 i! 

I have indicated that the lawyer you had has been dis¬ 


10 

1 

qualified by me because of matters that appear in an 


11 I 

opinion which I filed and under the circumstances, thereby 


12 

necessary for you to get another lawyer. Now I'm going 


13 

to put it down for Monday to see what progress you make 


14 

getting a lav/yer. If you need any help from the court in 


15 - 

any way, I will try to assist you. If you want Mr. Detsky 


16 

or anybody else to help you in this area to get another 


"1 

lawyer, you're free to do that and I'm going to put the 


18 

case on tor Monday to see what progress you made in this 

! 

19 

regard. 


20 

DEFENDANT SARMIENTO: That's fine, your Honor. 


21 

Since my family has teen paying for the lawyer and since 


22 

Mr. Detsky hud been receiving dues for his services, I 


23 

would like to find out how this is going to be solved and 


24 

I would like to ask yoir Honor for some more time. Because 


25 

my family is far away. 
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19 


20 



23 

24 
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THE COURT: Well, Mr. Detsk" is here and you can 

talk with him and find out what advice he wants to give 

you. 

DEFENDANT SARMIENTO: At any rate to be able 
to communicate with my family is going to take some time. 

THE COURT: Well, I am going to put this on for 

Monday to see how much progress you make by Monday. And 
I advise you now under the provisions of the law of our 
county and of the Southern District, if you do not presently 
have funds to get a lawyer, the court can furnish a lawyer 
to you free of charge. 

MR. DETSKY: If your Honor please, you are rutting Jt 

I 

on for Monday and expect me to lie here, I have a trial 
out in Suffolk County. 

THE COURT: That 's fine you do whatever you want 
to do. If you show up or don't show up, you are out of the 
e.ise. As far as I am concerned you aro the servant at the 
feast here. You don't have any standing here. 

MR. DETSKY: Fine. 

THE COURT: Do you have anything else to ask, 

Mr . Sarmiento? 

DEFENDANT SARMIENTO: I would iust like to roguest 
more tirno to l*s a lie to get in touch with my family, because 
no lawyer will work without money. 
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THE COURT: I indicated to you if you do not have 
present funds which you can use, the court is in power 
to assign a lawyer to you and you don't have to pay him. 

Think about it and I will put it on for Monday and I will 
talk to you again at that time. All right. Is there anything 
else you want to ask me, Mr. Sarmiento? 

DEFENDANT SARMIENTO: No. 

MR. DETSKY: Your Honor please, if I may have 
the opportunity to speak with my-- 

THE COURT: Sure you can, yes. 

MR. CAREY: Does your Honor want Carmen Estrada 
or Carmen Gill to be produced also at that time? 

THE COURT: Yes, both of them. The wife, yes, because 
of the fact there might be conflict, yes, bring her in. 

MR. CAREY: I will try to got a writ to the 
marshals today in that regard. I fjelieve sho is outside 
the State of New York. 

THE COURT: All right, see what progress 

you make. 

MR. CAREY: May wo have the viit adjourned on 

Sarmient o? 

THE COURT: All right. 

9:10 Monday morning. 
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Memorandum Decision and Order Appealed From. 

UN,'i TED STATES DTSTRICT COlll'l 
SOUTHERN DISTRICT OF NEW YORK 


c: ■> 

- * 


UNITED STATES of AMERICA, 
-against- 

ALBERTO BRAVO, ot al.. 

Defendants. 


MEMORANDUM DECISION 
AND ORDER 


75 Cr. 429 (JMC) 


CANNEI,LA ■ D . J. : 

The Government's motion to disqualify the law 
firm of Kassner & Dot.sky from further representation of 
defendants T.ibuido Gill end Francisco Adriano Armedo- 
barmitnto in Indictment 75 Cr. 429 is hereby granted and 
said firm is hereby relieved as counsel for these defends..t . 

The Kassner firm previously represented Omar 
Hernandez, ‘./ho is also a defendant herein, on Indictment 7 t - 
C r. 1128 {which the instant indictment superseded). Upon 
the? motion of the Government, a hearing was held in 74 Cr. 
J12G on March 21, 1 975 to determine whether, in light of 
couTisio 1 1 1 > previous representation of two prospective Govern¬ 
ment wi tr.crses, the Kassner firm should be allowed to repre¬ 
sent Mr. Hernandez. At the close of said hearing the Court 
ruled (Ti. 19-20) dint the Kassner firm would be barred from 
coit.inui ik, i vi. representation of Mr. Hernandez. 
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Soon thereafter, Indictment 74 Cr. 1128 was 
superseded by the instant indictment which charges 38 
individuals with violating 21 U.S.C. S§ 846, 963 by con¬ 
spiring to import and distribute cocaine (count 1) and 
marijuana (count 2) between January 1, 1972 and April 30, 
1975. A third count charges two individuals with unlawful 
possession of firearms during the commission of a felony 

in violation of 18 U.S.C. § 924(c). 

When Francisco Adriano Armedo-Sarmiento and 
Libardo Gill, two of the defendants in 75 Cr. 429 retained 
the Kassner firm, the Government promptly moved to dis¬ 
qualify counsel on the following grounds: (1) A member 

or members of the firm have previously represented throe 
prospective Government witnesses in cases in which *-hese 
witnesses were criminal defendants; (2) the t^o defendan. 
represented by the firm in the instant case have potential;/ 
conflicting interests; and (3) the firm's prior represent- 
tion of Mr. Hernandez creates a conflict of interest. Ar. 
we find that the first point urged by the Government 
mandates disqualification, we do not reach points two and 

three. 

The Government has slated in open coart that 
Carmen Caban, Gloria Caban and Renee Rondinel, all ot wnorr 
are unindi eteil co-conspirators iri 75 Cr. 429 , arc also 
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prospective Government witnesses. In addition, in an^ 
affidavit submitted in camera at the Court's request, the 
Government has stated that Ca.men Caban will be one of, if 
not the key Government witness. She will allegedly testify 
in detail as to the source of the narcotics, the methods 
used to smuggle / into this country and the lines of 

distribution used by the conspirators. 

The following statements from an affidavit sub 
mitted by Mr. Detsky at the Court's request outline his 
firm's involvement with these three witnesses: 


With respect to Rita (Renee] Rondinel, he 
(Detsky] knew her both under that name and under 
the name of Rita Ramos. I believe that we rep¬ 
resented her in about four matters each one of 
which charged her with possession of a controlled 
substance and in one instance the possession and 
sale of a controlled substance to an undercover 
arent. The last case was the case involving the 
sale to an undercover agent which we did not com¬ 
plete when we learned that she was going to be a 
witness in a case where we represented defendants. 
In the other cases the matte's were either dis¬ 
missed or resulted in a misdemeanor plea and no 
prison term. 

We last represented Rita Rondinel as Rita 
Ramos in or about January 1974. 

With the Caban sisters we were retained to 
represent them in the case where they were lound 
in possession of a quantity of cocaine in their 
apartment. Wc were in the process of moving to 
suppress the evidence when we learned that Rita 
Rondinel was to be a witness against them. W*» 
duly advised the Court that we knew Rita Rondinel 


- 3 - 




96a 


Memorandum Decision and Order Appealed From 


and had represented her prior to her involvement 
in the Caban case and the Court asked us to with¬ 
draw from the case because Rita Rondinel said she 
would otherwise be embarrassed to testify. 


At no time during all the period that I have 
been the attorney or that my office has acted as 
attorneys for Rita Rondinel or the C ^ n dl 

they ever mention to us the name of any ° f 
defendants that we are representing in this case. 


The Kassner firm represented Carmen Caban from late July 1973 
to late January or early February 1974, on a charge of pos¬ 
sessing dangerous drugs on July 26, 1973. (Affidavit of Michael 
Carey, Assistant United States Attorney, submitted on August 2b, 

1975 at the Court's request.) 

At the hearing held in 74 Cr. 1128. both Carmen 

Caban and Renee Rondinel stated in open eourt and after consul¬ 
tation with their respective attorneys, that they would not 
waive their attorney-client privilege. During the course of 
chat hearing, Mr. Paul Warburgh of the Kassner firm Seated 
■that there would be no conflict if these witnesses waive their 
privilege. If they don't waive their privilege, there will be 
a conflict." (Tr. at 2). At another point, Mr. Warburgh stab ' 

(Tr. 4-5). 


MR. WARBURGH: I think it is incumbent Lh<.»t 

they talk with their attorneys because it would 
appear to m t that of course the government wouid 
probably request that, they not waive their privilege 
because that would permit me to cross examine them 
concerning facts that probably onJy I know, and T 
may poin? out to the jury in this case that they at.• 
testifying with the understanding of receiving ei 
tain benefits and also some of the information t. . n-« 
they may have told the government may be mconsisrUi. 
with what I know, and it might be the government s 
position that they should not waive their privilege. 
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From the- abo/e facts it >s clear that members of the firm 

of Kassner & Detsky are in possession of a substantial 
amount of privileged information regarding the Caban sis¬ 
ters and Renee Rondinel. This information was acquired 
as a result of their representation of these individuals 
on charges. 01 possessing md/or selling controlled sub¬ 
stances during the period m which the conspiracy allege.. 
in 75 Cr. 429 is said to have existed. In this posture, 
with Carmen Caban and Ms. Rondinel having refused to waive 
t.hel.r attorney-pi ient' privilege, the Court cannot permit 
Kassner (, Detsky to continue in this case. 

Questions of whether or not to disqualify a law 
firm as a result of a conflict of interest present courts 
with particularly difficult tasks. As Judge Kaufman 
stated, there is a 

responsibility to preserve a balance, delicate 
though it may be, between an individual's right 
to his own freely chosen counsel and the need 
to maintain the highest ethical standards of 
profiti onu 1 responsibility. 

Ernie In dustries, Inc, v. Patentex, Inc. , 478 F.2d 562, 56* 
f»5 (2d Cir. 1973). In a criminal case, however, the pro 

becomes even more acute. Thus, while the cases in tni:> 
circuit dealing with the disqualification of attorney; in 

civil suits (see, o.g_. , Silver Chrysl er P 1 ymout h ,_]_*'/• 2 • 

Chrysler Motors Corp ., No. 74-1104 (2d Cir. May 23, 19/ ) 
Hull v. Celnnm.e Corp., 513 F.2d 568 (2d Cir. 197_»); C\ . 
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Inc* Leo Ph-j j'lf.a ecu _ real s, 510 F.2d 268 (2d Cir. 1975); 
General Motors Cor-’p. v. City of New York , 501 F.2d 639 
(2d Cir. 1974); Emle v. Patentex , supra ), serve as guide- 
posts for the present inquiry, we believe that in a 
criminal case there are two very significant additional 
factors'. ■ See-~ 1 vet Chrysler , supra , slip op. at 3686 

n. 8 (Adams, J., concurring). On the side of the balance 
favoring retention of counsel is the sixth amendment right 
to counsel with its. triplication of a right to counsel of 
or.-’s, cliolbe *( ser d'-j-scuss ion infra at 14), while on the 
side favoring disqualification is the interest of the once 
and possibly future criminal defendant in knowing that his 
confidences vh 1.) not be used against him when he takes tne 
witness stand.j As stated in Ceramco, Inc, v. I »e Ph*_rm_a^ 
ceuticals, 510 F.2d 268, 271 (2d Cir. 19 75) , disqual i f i ^.a 
tion- has been i ivoked in cases where the conflict of interest 
occasioned by 

continued*representation by chosen counsel 
clearly prejudiced the rights of the opposing 
party and, by creating the appearance of im¬ 
propriety, posed a substantial threat to the 
integrity of the judicial process. 

In such a case, disqualification is "a necessary and de: irubL 
remedy" permitting the court "to enforce the lawyer's duty 
of absolute fidelity and to guard against the danger of 


l 
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.inadvertent use of ..conf i don O' al information. ... 1 ( id . ) . 

... • ^ . • • • 

As noted abo-vc, because this is a criminal 
case the sixth amendment serves to bolster the argument 
in favor of permitting the client to retain the attorney 
of his choice. At the same time, however, it also acts 
to inpitease. the .impiortance^of the considerations favoring 
disqualification. In this context, the command of Canon 
4 of the Code of Professional Responsibility that "A 
Lawyer Should Preserve the Confidences and Secrets of a 
Client" as. we-11 . <*s chat ;ot Canon 9 that "A Lawyer Should 
Avoid Even the Appearance of Professional Impropriety" 
must be viewed as even more essential than in a civil pro¬ 
ceeding. The paramount importance of protecting the 
sanctity ot the attorney-client privilege in a criminal 
case is well stated by Dean Monroe Freedman in his recent 
Lawyers' Etbi-cs in a n Adversary System 4-5 (19 75' (foot¬ 
notes omitted.. 


The lawyer can serve effectively as advo 
cate, however, "only if he kno^s all that his 
client knows" concerning the facts of the 
case.... 


Obviously, however, the client cannnot bo 
expected to reveal to the lawyer all information 
that is potentially relevant, including that 
which may well be incriminating, unless the 
client can be assured that the lawyer will main¬ 
tain all such information in the strictest confi¬ 
dence. "The purposes and necessities of the 
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relation between a client and his attorney" 
require "the fullest and freest disclosures" 
of the client's "objects, motives and acts". 

If the attorney were permitted to reveal such 
disclosures, it would be "not only a gross 
violation of a sacred trust upon his part", 
but it would "utterly destroy and prevent the 
usefulness and benefits to be derived from pro¬ 
fessional assistance". That "sacred trust" of 
confidentiality must "upon all occasions be 
inviolable", or else the client could not feel 
free "to repose [confidence] in the attorney to 
whom he resorts for legal advice and assistance'. 
Destroy that confidence, and "a man would not 
venture to consult any skillful person, or would 
only dare to tell his counselor half his case". 
The result would be impairment of the "perfect 
freedom of consultation by client with attorney", 
which is "essential to the administration of 
justice". Accordingly, the new Code of Profes¬ 
sional Responsibility provides that a lawyer 
shall not knowingly reveal a confidence or secret 
of the client, nor use a confidence or secret to 
the disadvantage of the client, or to the advan¬ 
tage of a third person, without the client's 
consent. 


Accord, Ethical Considerations 4-1, 4-5. See also Judge 
Kaufman's discussion of the importance of enforcing Canon 4 
in civil cases. Ern ie v. Patentex , 478 F.2d at 570-71. 

In reply to the charge that their prior repre¬ 
sentation of the three prospective Government witnesses 
requires their disqualification, the Kassner firm makes two 
arguments. The first, articulated by Mr. Kassner at the 
hearing of this matter, is that the prospective witnesses 
do not know his clients, will not testify against them and 
that therefore "we won't even examine the girls, because 
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the.girls' wU.1 .say* not.hj.ng, absolutely nothing about our 
clients. We will not examine them. We have no desire to 
examine them. We will certainly not divulge any interest." 
(Tr. at 87). Without in the least questioning Mr. Kassner's 
integrity or his sincerity, his promise is not enough. As 
the "decision* -i n this circuit have recognized, a more 
objective standard is required. As the court said in 
Ernie v. Patentex, 478 F.2d at 571, 


A lawyer’s crood faith, although essential 
in.all D-i s .prof essional activity, is, neverthe¬ 
less, an inadequate safeguard when standing 
alone. Even the most rigorous self-discipline 
might not prevent a lawyer from unconsciously 
using or manipulating a confidence acquired in 
the earlier representation and transforming it 
into a telling advantage in the subsequent 
litigation. Or, out of an excess of good faith, 
a lawyer might bend too far in the opposite 
direction, refraining from seizing a legitimate 
opportunity for fear that such a tactic might 
give r.jse to an appearance of impropriety. In 
neither event would the litigant's or the 
public's interest be well served. The dynamics 
of litigation are far too subtle, the attorney's 
role in that process is far too critical, and 
the ouulie's interest in the outcome is far too 
great-to .leave room for even the slightest doubt 
concerning the ethical propriety of a lawyer's 
representation in a given case. These consider- 
a-tions require application of a strict pro- 
phylnetic rule to prevent any possibility, how¬ 
ever slight, that confidential information 
acquired from a client during a previous relat-ion- 
ship may subsequently be used to the client's 
disadvantage. 


But see United States v. Jeffers, slip op. at 11, No. 74-16 U 
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(7th Cir. July .30 *' 19.75) . 'Thus, following Judge Wein- 
feld's initial formulation in T.C . Theatre Corp. v. 

Warner Bros. Pictures, Inc. , 113 F.Supp. 265, 268 (S.D. 

N.Y. 1953), the courts have applied the "substantially 
related" test. That is, "where any substantial relation¬ 
ship can be shown between the subject matter of a former 
representation and that of a subsequent adverse represen¬ 
tation, the latter will be prohibited." Id. at 268 . To 
establish a substantial relationship, 

the former client need show no more than that 
the matters embraced within the pending suit 
wherein his former attorney appears on behalf 
of his adversary are substantially related to 
the matters or cause of action wherein the 
attorney previously represented him, the 
former client...." 

Id . Applying this test in a criminal case presents certain 
problems. However, by keeping clearly in mind that the 
purpose of disqualification is to prevent the former client 
from being in a situation where his former lawyer is using 
privileged information against him, the substantially 
related test can be made a serviceable jumping-off-point in 
a criminal case. 

For the purposes of this decision, the Court hold 
that an attorney will be disqualified from representing a 
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criminal, defendnrfc. in-a case in which a former client, 
whom the attorney previously represented in a substan¬ 
tially related criminal proceeding, is an important ad¬ 
verse witness who refuses to waive the attorney-client 
privilege. This is not to suggest our belief that all of 
the above .fac/tor's- must coalesce before disqualification can 
be ordered. In fact, given the importance of impeachment 
in a criminal case; it may be that nothing more than prior 
representation, (an-either a criminal or a quasi-criminal 
case) of. an important adverse witness would be sufficient 
to require disqualification. That situation, however, is 

not presently before us. 

Here., the Goverr.rpent' s key co-conspirator wit¬ 
ness was previously represented in a criminal case involving 
possession of cocaine, during the period in which the instant 
conspiracy v;as allegedly active, by the law firm now rep¬ 
resenting two defendants against whom she will testify. 

Thus all the above criteria are satisfied and disqualifi¬ 
cation is required. 

Mr. Kassn~-r's argument that Ms. Caban will not 
testify against his clients ignores the fact that the indict¬ 
ment charges a massive conspiracy of which his client' are 
allegedly members. Mr. Warburgh has admitted that his prior 
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contact with Ms. Caban created a conflict as to his rep¬ 
resentation of Omar Hernandez. That nis firm now repre¬ 
sents one of Mr. Hernandez's alleged co-conspirators 
raises the same conflict. 

Ms. Caban's testimony may in many ways impli¬ 
cate the Kassner firm's clients. For instance, once it 
has been established by a fair preponderance of the 
independent non-hearsay evidence that Caban, Francisco Adriano 
Armedo-Sarmiento and Libardo Gill and others were conspir¬ 
ators, testimony by Ms. Caban regarding hearsay statements 
of other co-conspirators will be admissible against Gill 
and Sarmiento. See , e.g., United States v. Wile y, No. 

75-1082 (2d Cir. July 29, 1975); United States v. J'Amato , 

493 F.2d 359, 363 (2d Cir.), cert , denied , 419 M.S. 826 
(1974); United States v. Geaney , 417 F.2d 1116, 1120 (2d 
Cir. 1969), cert . denied , 397 U.S. 1028 (1970). Addition¬ 
ally, it appears from the Government's i_n camera affidavit 
that Carmen Caban's testimony is intended to establish, 
inter alia , that the alleged conspiracy was of an exceed¬ 
ingly large scope with geographically far-flung contacts, 
numerous "employees" dealing with substantial sums of mom y 
and equally substantial quantities of illegal drugs. The 
significance of this testimony from the point of view of 
the Kassner firm's clients is at least two-fold. First, 
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Ms. Caban's testimony may'prove critical in convincing 

the jury that the alleged conspiracy existed, while 

another witness or other evidence may establish that 

Mr. Gill and Mr. Sarmiento were members. Secondly, 

evidence as to the size of the conspiracy may prove vital 

on. <h: issue of whether cr not the Government proves the 

single conspiracy alleged in the indictment, or multiple 

conspiracies as the Kassner firm urges in its motion for 

a severance. See, e.g. , United States v. Mallah , 50 3 

F. 2d 5 71, 9 8 3-84 • (2d Cir. 1974), cert , denied , 420 U.S. 

(1975). 


Considerations such as these make it clear 

that Carmen Caban is not merely another witness, but is 

imnor' an' , , . , 

truly an/adverse witness as regards the Kassner firm 


s 


clients. 


The second argument advanced by the Kassner 
firm is based upon the Second Circuit’s decision in United 
Fta J ■ v. Albert?, 470 F.2d 878 (2d Cir. 1972), cert , den ied, 
4H b.S. 919 (1973). Alberti , however, is inapposite. 

There, the court of appeals was faced with the post-trial 
argument of a convicted defendant that she had been denied 
her sixth amendment right to effective representation of 
counsel due to the fact that her attorney had previously 
represented a government witness. Here, however, the 
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defendants' sih'th .amendment rights to conflict free 
representation are not at issue. In fact, the defendants 
have chosen to knowingly waive that right, a decision 
which in all likelihood we would permit. See United 
Sta tes v. Garc ia, No. .74-3527, No. 74-3718 (5th Cir. Aug. 

7', 1?7'3).'- The problem here thus proceeds from the per¬ 
spective of the previously represented witnesses, rather 
than the presently represented defendants. 

By -this decision the Court neither denigrates 
» * 

• )« • # 

nor- ignores the’defendants’ sixth amendment right to 
counsel. The right to counsel in a criminal case is, of 
course, a fundamental right guaranteed by the Constitution. 
From o reading of th ■ Supreme Court’s recent decision in 
Far etta v. California , 43 U.S.L.W. 5004 (U.S. June 30, 

1075) (holding that a criminal defendant has the right to 
waive the assistance of counsel and proceed p ro se), it 
can be suggested that by "inference" (icl. at 5008 n. 15) 
the .slx^h ai.iendTJcnt guarantees a defendant the right to the 
retained counsel of his choice. See United States v. Gar ci 
slip op. at 6963 n. 3, No. 74-3527 (5th Cir. Aug. 7, 1975); 
see also, United States v. Sheiner , 410 F.2d 337, 342 (2d 
Cir.), cert , denied , 396 U.S. 025 (1969). This right, how¬ 
ever, like others guaranteed by the Constitution, is not 
absolute. In certain circumstances, when the reasons 
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therefore are compelling, it may be infringed. §e«J, 
e. 3 ., Ross v. Reda , 510 F.2d 1172, 1173 (6th Cir. 1975), 
petition for cert. filed, 44 U.S.L.W. 3054 (U.S. 

Jul, 11, 1975) (No. 75-63) (no unconditional right to be 
represented by out of state attorney of defendant's 
choice); United States ex rel. Baskerville v. Deeg an, 

428 F.2d 714, 716 (2d Cir.), cert, denied , 400 U.S. 928 
(1970) (upholding trial court's refusal to grant eve of 
trial continuance to permit defendant to obtain new 
counsel); cf. U nited States ex rel. Lloyd v. Vincent , 

No. 75-2021 (2d Cir. July 16, 1975) (discussing permis¬ 
sible restrictions on the sixth amendment right to a 
public trial). Thus, this Court will not order that 
privately retained cc.nsel be disqualified absent sub¬ 
stantial and compelling reasons of the sort here extant. 

For the reasons aforestated, it is ordered 
that the firm of Kassncr i. Detsky be, and hereby are, 
relieved of all further representation of the defendants 
Li.bardo Gill and Francisco Adriano Arraedo-Sar.aonto. The 
aforestated defendants are directed to retain now counsel 
at the earliest possible date as the Court intends to 
proceed with this case on September 16, 1973, as previously 
scheduled. 
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The defendants and a representative of the 
firm of Kassner S, Detsky are hereby ordered to appear 
before the Court on September 2, 1975 at 9:30 A.M. an 

Court room #1306. 

It is-SO ORDERED. 


JOHN M. CANNELLA 
United States District Judge 


Dated: New York, New York 

August 29, 1975. 


1/ Halher than sealing the portions of this memorandun 
utilizing information contained in the Government o 
in camera affidavit, the Court, immediately prior to the 
ffliacToi this memorandum,notified the Assistant United 
States' Attorney in charge of this case of its appearance 
heroin and was informed that the Government consents to 
their unsealed use. 



